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Dear National Liquor Law Enforcement
Members,

It has been nearly one year since our last meeting

in Georgia but my time as your president has
passed quickly.  In the year that has passed I
believe your Association has continued the
progress begun under the direction of  former
presidents and I believe our future is bright and
filled with challenges.  Our San Diego conference

will offer a solid program agenda and bring
some of the best and brightest in the field of law
enforcement and alcohol related policy issues to
the table.

Milestones which seem particularly noteworthy

over the past year involve our Association’s
participation in national discussions and initiatives
centered on the enforcement of underage
drinking laws.  Some of  these initiatives included:

• In April, Shawn Walker participated on
behalf of the Association at the national meeting

hosted by the Department of Health and Human
Services, Office of  Substance Abuse and Mental
Health Services Administration (SAMHSA) to
gain perspective and priorities based on the
National Academy of Science report on under-
age drinking.

• In May, Rick Phillips, Scott Friedlein and
I represented the Association at the National
Weed and Seed Law Enforcement Coordination
Training Workshops held in Buffalo, New York.

• In September, your Association will
provide a customized training package for the
Alcohol Beverage Regulation Administration in
Washington, D.C.  We hope this opportunity will
translate into more demand for NLLEA training
for members and non members alike.  We will

survey members and other liquor regulation
associations for their needs and desires in the area
of  liquor law enforcement training.

We have the good fortune of  strong relationships
and solid collaboration from our partners and
supporters.  I would like to thank the Pacific
Institute for Research and Evaluation for the

support and encouragement they have provided to
our Association.  Our relationship with PIRE
continues to provide us with the opportunity and
the forums to stress the importance of our mission
on a variety of  levels.

The National Highway Traffic Safety Administra-
tion remains a stalwart partner in the effort to
improve public safety through the innovative
enforcement of  alcohol beverage laws.  My sincere
thanks to Bob Hohn and Heidi Coleman for their
continuing support of NLLEA.

I want to especially thank Rebecca Ramirez, Carol
Cannon and Ivette Hernandez for their many hours
of support and their gentle reminders that have
helped make my year go so smoothly.

We are in a period of  growth and development.
These are exciting times, but they can also bring
apprehension as we extend our mission into new
areas.  I believe our Association is strong and our
membership eager to take on the new and exciting
challenges that await us.  President Rick Phillips,

Vice-President Linda Ignowski and Secretary/
Treasurer Shawn Walker are strong leaders in their
own right and together will provide dynamic
leadership for our Association.

I want to thank you for the privilege to serve as

your President and I hope my contributions were
positive.  See you in San Diego!

Stay well and be safe,

NLLEA President
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NHTSA Corner

Summertime has arrived.  It’s a time for fun and
freedom, but it’s also one of  the deadliest times of
year.  And what’s the leading cause of  death, espe-
cially among young people?  It isn’t disease and it isn’t
murder.  It’s motor vehicle crashes.  In fact, traffic
crashes are the #1 cause of death, from age 4 –34,
and the third leading cause of years of life lost, for
all ages combined.  More than 43,000 people died in
motor vehicle crashes in 2003.  And risks go up in the
summertime, especially for alcohol-related fatalities,
which account for 40 percent of these traffic fatali-
ties.  Plus, more than half  of  all alcohol-related
fatalities involve a driver who consumed alcohol at a
licensed establishment.

How can we prevent these deaths from occurring?  It
simply isn’t possible to detect and arrest every
impaired driver on the road.  In fact, there are an
estimated 772 episodes of driving within two hours
of  drinking for every arrest made in the U.S.  Instead,
our best chance of reducing alcohol-related crashes
and fatalities is through general deterrence.

General deterrence is accomplished by law
enforcement conducting highly visible, well-
publicized impaired driving enforcement.  If law
enforcement is out on the street, and the public is
aware of it, general deterrence will lead people to
make the right decision and choose NOT to drive
while impaired.  We hope they will decide instead not
to become impaired at all or, if they do become
impaired, they will choose to use a designated driver,
spend the night where they are, or find another way
home.

To increase general deterrence across the Nation in
2003, NHTSA coordinated a National Impaired
Driving Crackdown during the summer, using the
theme You Drink & Drive. You Lose.  An esti-
mated 7,000 of  the country’s 18,000 law enforcement
agencies participated in the Crackdown and were
supported by $11 million in paid advertising.  It is
too early to know whether these efforts saved lives.
However, we do have some results.  A National

survey found that public awareness of  the campaign
increased significantly, especially among the intended
audience, 18-34 year olds, who are at greatest risk.
However, in most places, the public did not notice an
increase in enforcement efforts during the Crackdown
period.

In 2004, NHTSA will again coordinate a National
Impaired Driving Crackdown, using the theme You

Drink & Drive. You Lose.   This year’s Crackdown
will take place around Labor Day, from August 27
until September 12, 2004, and will be supported by
$14 million in paid advertising.  It is our hope that
many more law enforcement agencies will participate
in the campaign, and that the law enforcement
activities will be sufficiently visible, so the public will
be aware of  these efforts.

We encourage EVERY State, county, and local law
enforcement agency across the U.S. – from the largest
to the smallest; whether in rural, urban, or suburban
areas of the country; whether involved in traditional
or liquor law enforcement – to participate in the
Crackdown.  Traditional law enforcement agencies
will be conducting sobriety checkpoints and other
highly visible enforcement strategies, such as saturation
patrols.  Liquor law enforcement agencies should step
up alcohol beverage enforcement to prevent sales to
minors and over-service to persons 21 and older.  To
the extent possible, State and local efforts should be
conducted at the most high-risk locations (where the
greatest number of crashes occur) and during the
most high-risk times (especially weekend nights and
early mornings from 9:00 p.m. to 3:00 a.m.).  Law
enforcement agencies should conduct these high
visibility enforcement efforts during all three week-
ends of the Crackdown period.  In addition, enforce-
ment efforts should be supported by both paid and
earned media.

For the latest information on conducting and publiciz-
ing highly visible impaired driving and liquor law
enforcement, check NHTSA’s website at
www.stopIMPAIREDdriving.org.

WE NEED YOU

TO PARTICIPATE IN THE 2004

NATIONAL IMPAIRED DRIVING

CRACKDOWN

By Bob Hohn
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What’s New

Don’t Miss the 2004

NLLEA Annual Conference!

The upcoming 18th Annual NLLEA Conference in
San Diego promises to be an exciting event.  The
conference’s theme, Building for the Future, is reflected
in the many workshops and sessions about enforce-
ment operations and techniques, policy initiatives, and
technology that will help build for the future of
liquor law enforcement.   Once again, the conference
is being held in conjunction with the Underage
Drinking Enforcement Training Center’s National
Leadership Conference.  This partnership offers
expanded opportunities to attend workshops and
sessions on reducing underage drinking and other
important topics.  Don’t miss this chance to gain
valuable training and skills, network with your col-
leagues, and enjoy the San Diego sunshine!  For on-
line registration and logistical information about the
conference, visit www.dgimeetings.com/NLLEA.
On-site registrations will be accepted as well.  Addi-
tional information about the conference agenda is
available at www.nllea.org/Conferences.htm.

Here are a few summaries of the many workshops
and topics that will be presented at the conference:

� A keynote speech by David Manning, Regional
Administrator for the National Highway Traffic
Safety Administration.

� A general session moderated by Jerry Jolly,
Director of the California Alcoholic Beverage
Control Department about the innovative Grant
Assistance to Local Law Enforcement Program.
The program establishes collaboration among
state and local law enforcement agencies and local
community groups by providing seed grants to
local law enforcement agencies to engage in
liquor law enforcement activities.

� A workshop by the Washington State Liquor
Control Board and the City of  Lakewood Police
Department on their successful “Raising the Bar”
program to reduce crime associated with bars
and taverns.

� A workshop by the Pacific Institute for Research
and Evaluation about the role of state alcohol
beverage control agencies and local governments
in regulating alcohol industry sponsorship of
community events with large youth audiences.

� A “hands-on” workshop
about common trends in
illegal ID use and the
identification of  illegal IDs.

� A workshop by the North
Carolina Alcohol Law
Enforcement Division and
others on North Carolina’s
statewide RASS (Respon-
sible Alcohol Sales and
Service) partnership
between the state alcohol control agency and
retailers to increase compliance with alcohol
policy.

� A workshop by the Vermont Department of
Liquor Control about changing community
norms about underage drinking through aggres-
sive community policing.

The conference is being held in the Sheraton San
Diego Hotel & Marina, beginning with the President’s
Reception on Wednesday evening, August 25th, and
concluding with the Banquet and Closing Ceremonies
on Saturday evening, August 28th.  Rooms at the
Sheraton are already booked up for the duration of
the conference, but additional rooms at the gov-
ernment rate and transportation have been
secured at the Omni San Diego Hotel.  To make
reservations please call 1 (800) THE-OMNI.  If
you have any questions about the conference,
please call (202) 545-9111 or email
nlleainfo@dixongroup.com, or contact the
NLLEA headquarters at (301) 755-2795 or email
support@nllea.org.

We look forward to seeing you in San Diego!
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Eddie Edwards

Candidates for Sergeant at Arms

Position on NLLEA Board

As the NLLEA Board goes through its annual cycle,

we will be bidding farewell to this year’s Immediate

Past President, David Wilson, and voting in a new

Sergeant at Arms while the other members of  the

Board take on their new responsibilities.  The follow-

ing individuals have submitted a declaration of candi-

dacy for the position, including a description of their

own background, why they would like to be a

NLLEA officer, and their vision for the future of our

organization.  Their declarations do not preclude

others from adding their names to the ballot later this

month at the Annual Meeting in San Diego.

Stacy L. Drakeford is currently the Special Agent In
Charge of vice operations for the South Carolina
Law Enforcement Division.  Stacy has been
employed with SLED for 13 years.  During that time
he has served as an agent in the narcotics unit.  In
1996, he was promoted to Supervisory Special Agent
in the Alcohol Enforcement Unit.  In 1998, he was
promoted to Special Agent In Charge of the Unit.  In
2002, the Alcohol Enforcement and Narcotics unit
was combined into vice operations.  Stacy is a
graduate of Presbyterian College with a degree in
Political Science.  Also, Stacy graduated from the FBI
National Academy in 2002.

Stacy L. Drakeford

Election News For many years, alcohol law enforcement officers were
thought of  as “kiddy cops.” In the past few years,
NLLEA, PIRE, and NHTSA have joined forces to
dispel this belief by using statistical data.  This data has
shown local law enforcement agencies and others that
enforcing underage drinking has a cause and effect
upon other crimes being committed.  Thereby, giving
creditability to the hard and dedicated work our
respective agencies perform on a daily basis.

As an officer, I want to continue the growth and
development for the organization.  During my tenure
as Special Agent In Charge, I have developed and
fostered relationships with Local and Federal Agencies
in South Carolina.  By maintaining this relationship, we
have discovered how each agency can benefit from
each other.

My vision of NLLEA is the continued growth and
development of the organization.  The organization
must be the voice of  alcohol enforcement agencies. As
an organization, we must continue to increase our
membership; thereby, adding additional creditability to
the mission of alcohol enforcement. NLLEA needs to
assist in developing a clearinghouse for statistical data,
which could be used by agencies when we have to
justify our importance in saving underage teens’ lives.
In the future, I would like the organization to sponsor
a day or week of national underage drinking
enforcement.

Thank you and see you in San Diego.

Stacy L. Drakeford

continued on next page
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Eddie Edwards, continued

Dear Members,

I come before you today with a request that you give
me your vote for the position of  Sergeant at Arms.
My aspiration to become an NLLEA officer springs
from my belief that the enforcement of alcohol
beverage laws is one of the most effective law en-
forcement strategies in our effort to reduce crime and
improve the quality of  life in our communities.  I am
running for office in the NLLEA because I want to
work with our President Phillips and Vice President
Ignowski and Secretary/Treasurer Walker. I can
promise you that I will work hard to ensure the
organization balances its history with the future to
continue our growth and development.

Our members understand the importance and value
of our collective mission and I hope to build upon the
great success achieved over the years.  NLLEA has a
rich history.  Our association and membership have
developed some unique and creative approaches to the
issues we face on underage drinking.  Our creativity
and contributions have attracted many organizations
who, with like missions, hope to partner with us to
craft public policy solutions to the issues of public
safety and welfare.

Groups such as PIRE, OJJDP and NHTSA under-
stand our importance and we have developed these
strategic partnerships.  Many of  our innovative en-
forcement strategies have been adopted by traditional
law enforcement agencies and now are part of the
mainstream law enforcement programs used nationally.
The NLLEA is a leader in this area and if elected I will
continue our partnerships for the benefit of our
Association.

I believe there are many areas where the NLLEA can
help make a difference.  The most significant area is
national security.  I believe our expertise in fictitious
identification would serve our nation well in its
defense against terrorism. Often the first step for a
terrorist is to secure valid identification through the use
of fictitious documentation. I have found that many
local and other state law enforcement officers are not
aware of common identifiers used in the production
of fictitious identification. This would be a very
prestigious course that would target local, state and
federal law enforcement agencies. The airline and
banking industries would also benefit from this
training.

I currently serve as a member of  the NLLEA’s
Education and Training Committee.  I have over 14
years of  law enforcement experience and serve as the

Commander of  the Special Services Unit for the New
Hampshire Bureau of Liquor Enforcement. I am
certified by the IACP as a Drug Recognition Expert
and I am Co-chair for the Prevention of Alcohol
Abuse in Cheshire County Committee.  In 2001, I was
selected as the New Hampshire Bureau of Liquor
Enforcement’s Investigator of  the Year.

I ask for your trust and I ask for your vote as the

NLLEA Sergeant at Arms.

Eddie Edwards

Ms. Sandy Chong,
Secretary to Administra-
tor Wally Weatherwax,
City and County of
Honolulu Liquor
Commission writes:

“Aloha:  It is with deep
regret that we inform
you of the passing of
our Chairman, John P.
Spierling.  After
attending the NCSLA’s New Orleans conference,
he stopped off in San Francisco for a few days
before returning home to Honolulu.  However,
he passed away in his sleep on June 20, 2004 in
San Francisco.  Please pass on this information
to your members.”

An obituary from the June 22, 2004 Honolulu
Advertiser notes that Mr. Spierling had been
appointed to the Commission in 1997 and had a
lengthy career as both a real estate developer and
public servant.  In addition to his service to the
Liquor Commission, he also served as the
Chairman of  the Hawai’i Housing Authority and
was a member of the Public Utilities Commis-
sion.

The NLLEA extends its deepest sympathy to
Mr. Spierling’s family and colleagues at this sad
time.

In Memoriam
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Effective July 1, 2004, an amendment passed by the
New Mexico Legislature and signed into law by
Governor Richardson changes Section 60-7A-1 of the
New Mexico Liquor Control Act.  This amendment
increases the penalty for Selling or Giving Alcoholic
Beverage to Minors from a misdemeanor to a fourth
degree felony.

Additionally, anyone who sells or gives alcoholic
beverages to a minor who is 17 years of age or less
may also be charged with Contributing to the Delin-
quency of a Juvenile, which is also a fourth degree
felony.

The maximum penalty for a fourth degree felony is 18
months imprisonment and a fine not to exceed $5,000.

Convicted felons can lose their right to vote, possess
firearms and are prohibited from owning or operating
licensed liquor establishments.

For additional information, please feel free to contact
our Public Information Officer, Agent Todd Griffin at
(505) 841-8053, ext. 1129.

Reducing Underage Drinking News,
Part 3:  Enhanced Enforcement in
Concord, New Hampshire

A report recently published in the Centers for Disease
Control (CDC) publication, Morbidity and Mortality
Weekly Report (Vol. 53:21, pp. 452-454), documents an
enhanced enforcement program to reduce alcohol sales
to underage persons in Concord, New Hampshire.
Conducted as a joint effort by the Concord Police
Department and the New Hampshire Liquor Com-
mission, the program included three components:
quarterly compliance checks; increased penalties for
noncompliance; and media coverage of the enforce-
ment campaign.  The program resulted in a 64%
reduction in retail alcohol sales to underage youths.
The enhanced enforcement program also appeared to
be associated with reductions in alcohol use and binge
drinking among Concord high school students during
the same time period (March 2002 - February 2004).
The report states that “these findings emphasize the
potential effectiveness of enhanced enforcement of
minimum drinking age laws to reduce consumption of
alcohol by underage youths.”  The full report can be
found at: http://www.cdc.gov/mmwr/preview/
mmwrhtml/mm5321a2.htm

Hot Issues

Reducing Underage Drinking News,
Part 1:  New Hampshire’s House Party
Law and the Portsmouth Booze
Bounty

By Mike Schwartz
City of  Portsmouth Police Department

In May, the New Hampshire legislature passed the
House Party Law (RSA 644:18). The new law prohibits
somebody in control of  property who,
“... knowingly commits an overt act in furtherance of
the occurrence of the drug or underage alcohol house
party knowing persons under the age of 21 possess or
intend to consume alcoholic beverages or use con-
trolled drugs at such drug or underage alcohol house
party.”  The new law is a class “A” misdemeanor,
punishable by a fine up to $2,000 and up to a year in
jail.

In an effort to enforce and foster public awareness of
the new law, the Portsmouth Police and Crime Stop-
pers initiated the Booze Bounty.  Crime Stoppers
offered a $50 reward to anyone who provided
information to the police that resulted in an arrest in
which somebody was charged with violating the new
law.  Like all reports to Crime Stoppers, the caller can
remain anonymous.  While everybody is encouraged to
report their concerns, the Booze Bounty initiative has
been specifically marketed to pizza delivery drivers and
hotel clerks.  During the campaign the response from
restaurants and hotel clerks has been 100% supportive.

To date, the Portsmouth Police have charged four
people under the new law. Even more important is the
public awareness about the dangers and penalties
associated with underage drinking that the new law and
the Booze Bounty initiative have created.

For more information, contact Mike Schwartz at
schwartzm@pd.cityofportsmouth.com

Reducing Underage Drinking News,
Part 2:  New Mexico Increases Penal-
ties for Sales or Provision to Minors

By Jim Plagens
Deputy Director, New Mexico Department of Public
Safety, Special Investigations Division
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Pennsylvania’s Intoxicating Source

Program:

Getting to the Source of DUIs

By Captain Darrell G. Ober
Director, Operations Division
Bureau of Liquor Control Enforcement
Pennsylvania State Police

On January 1, 2004, the Pennsylvania State Police
initiated a web-based Intoxicating Source Program
through the Department’s intranet.  The purpose of  the
program is to provide a database by which intoxicating
source complaints can be reported to the Bureau of
Liquor Control Enforcement by Troopers who have
arrested subjects for driving under the influence, if the
source of the last drink data are available.

Utilization of the database is intended to facilitate
reductions in injuries and fatalities occurring in alcohol-
related crashes and service to visibly intoxicated and
minor patrons.

In 2003, members of  the Pennsylvania State Police
made nearly 12,000 driving under the influence arrests.
Supervisors assigned to the Bureau of  Liquor Control
Enforcement monitor the Intoxicating Source entries in
their respective areas on a daily basis.

This database, when used in conjunction with the
alcohol-related information available through the
Department Problem Specific Policing PROphecy
software, provides Bureau personnel with additional
resource support to determine when and where to
deploy investigative resources.  The Intoxicating Source
Program is a direct result of  Pennsylvania State Police
Commissioner Jeffrey B. Miller’s efforts to reshape the
Department into an agency that utilizes the
COMPSTAT model of intelligence, tactical response,
rapid deployment and relentless follow-up to reduce
crime and improve the quality of life for the residents
of the Commonwealth.

In the first five months of the program, personnel
from the Bureau of Liquor Control Enforcement have
realized an increase in the number of administrative
citations brought against licensed establishments for

sales to visibly intoxicated patrons as a direct result of
information received from the Intoxicating Source
database.  For example, the Bureau has initiated 230
investigations into suspected establishments resulting in
25 Administrative Citations and Administrative Warn-
ings being issued for violations including sales to visibly
intoxicated patrons and sales to minors.

The Intoxicating Source Program has assisted the
Bureau in its efforts to support and assist the field
personnel investigate complaints of problem establish-
ments and has facilitated deployment of our resources
in a licensed community that encompasses over 19,000
licensed establishments.

Additionally, as it relates to education, in conjunction
with the Pennsylvania Liquor Control Board (PLCB),
the Bureau of Liquor Control Enforcement is explor-
ing the value of  providing the PLCB with information
obtained from the Intoxicating Source Program.  The
PLCB is considering using the Intoxicating Source
Program as a means to identify licensed establishments
as potential candidates for educational programs
offered by the PLCB such as Server Training and/or
Responsible Alcohol Management Program training.

For more information, please email Darrell Ober at:

dober@state.pa.us

The NLLEA would like to thank the following

contributors to this newsletter:

Sandy Chong

Stacy Drakeford

Eddie Edwards

Bob Hohn

Amy Lewis

Aidan Moore

Darrell Ober

Jim Plagens

Mike Schwartz

We’re looking for articles for the

Fall 2004 Newsletter.

If you would like to contribute an article,

personal news notes, or career updates to

the next NLLEAGRAM, please submit it to:

NLLEA

11710 Beltsville Drive, Suite 300

Calverton, MD  20705

Phone: 301-755-2795

Fax: 301-755-2799

Email: support@nllea.org
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On the Legal Side
by Aidan J. Moore

“Beware the Exclusionary Rule”

In the case Phillips v. State, 109 S.W.3d 562 (2003), the
Texas Court of  Appeals reviewed a complex case.
Appellant Ms. Phillips was charged by information
with the misdemeanor offense of sale of an alcoholic
beverage to a minor. TEX. ALCO. BEV.CODE
ANN. § 106.03(a) (Vernon Supp. 2003). Following a
pre-trial suppression hearing, the associate county
court at law judge granted appellant’s motion to
suppress. The State appealed that ruling to the county
court at law judge who reversed the decision of the
associate judge. Appellant subsequently entered a
negotiated plea of  guilty, and was assessed a fine of
$100.00

The Facts of  the Case

Shannon Burger was a seventeen year old minor child
on the date of the alleged offense. Burger was asked
by her aunt, a Texas Alcoholic Beverages Commission
(TABC) officer, to enter a liquor licensed premise,
and purchase an alcoholic beverage. Burger agreed to
assist her aunt, and was instructed to enter the Mus-
tang Lounge in Rosenberg, Texas. Prior to her
entrance, Burger did not observe any signs prohibit-
ing minors from entering the premises. Burger further
testified that she did not see any such sign in the
lounge, but acknowledged a sign could have been
posted and she simply did not see it.

Appellant, a bartender at the Mustang Lounge on the
date of the alleged offense, testified that signs which
prohibited the entrance of any person less than
eighteen years of age were posted at the entrance, and
inside the lounge. Appellant testified that these signs
were posted on the night of the alleged offense, and
were clearly visible.  Appellant admitted selling an
alcoholic beverage to Burger without asking for
identification. Appellant testified that if a patron
appeared to be underage, she would ask for identifi-
cation, and if  the identification confirmed that the
patron was underage, appellant would ask the patron
to leave. If the patron refused to leave, appellant
would call a “bar back” to escort the patron from the
premises.

Daryl Darnell, a TABC enforcement agent, testified
he was conducting an undercover operation of the
Mustang Lounge on the night of the alleged offense.
Darnell testified that Burger’s role in the operation

was the undercover minor. Darnell escorted Burger
into the Mustang Lounge, and saw appellant sell an
alcoholic beverage to Burger. Darnell testified he did
not see any signs prohibiting persons less than eighteen
years of age at either the entrance to the lounge, or
inside the premises. Darnell acknowledged such signs
could have been posted, but he simply did not recall
seeing one.

After hearing arguments on the motion, the associate
judge took the matter under advisement, and subse-
quently granted the motion to suppress. The State filed
a “Request for Findings of Fact and Conclusions of
Law and Notice of Appeal.” The associate judge
complied with the State’s request, and found, inter alia:
that Burger was seventeen years of age when she
entered the Mustang Lounge, a premise licensed for the
sale of alcoholic beverages; Burger was accompanied
by a TABC agent for the purpose of having Burger
attempt to purchase an alcoholic beverage; no sign
prohibiting entry to persons under eighteen years of
age was posted at the entrance of the lounge; such a
sign was posted within the premises in such a manner
as to be reasonably likely to come to the attention of
intruders; Burger remained on the premises of the
lounge even though a sign was posted on the property
prohibiting entry to persons under eighteen years of
age; appellant had a greater right of possession to the
establishment than did Burger; appellant had the
apparent authority to act on behalf of the owner;
neither Burger nor the TABC agent accompanying her
were a fire fighter or emergency medical service
personnel acting in the lawful discharge of an official
duty under exigent circumstances; and, no warrant
authorized Burger or the TABC agent to enter the
lounge.

The associate judge then made conclusions of law
which set forth section 30.05 of  the Texas Penal Code
which defines the offense of  criminal trespass. See
TEX. PEN.CODE ANN. § 30.05 (Vernon
Supp.2003). The conclusions also set forth article 38.23
of  the code of  criminal procedure, the Texas Exclu-
sionary Rule. See TEX.CODE CRIM. PROC. ANN.
art. 38.23 (Vernon Supp.2003).

Discussion of the Law

Appellant contended that Burger’s presence on the
premises of the Mustang Lounge constituted criminal
trespass and, therefore, the evidence obtained by
Burger should have been suppressed under article
38.23. TEX.CODE CRIM. PROC. ANN. art. 38.23
(Vernon Supp.2003). The threshold issue, therefore, is
whether Burger was a trespasser.
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Notwithstanding the findings of the judge that Burger
was a trespasser, the State argues that Burger was
entitled to enter the Mustang Lounge because the Texas
Alcoholic Beverage Code provides for the use of
minors to conduct undercover operations. In support
of this argument, the State cited sections 101.04 and
106.05 of  the Texas Alcoholic Beverage Code.

In its analysis of the case the Court reasoned that
section 101.04 creates an exception to the warrant
requirement for a member of the Alcoholic Beverage
Commission, an authorized representative of the
commission, or a peace officer to enter premises selling
alcohol for the purpose of inspection or investigation.
Santikos v. State, 754 S.W.2d 416, 418 (Tex.App.-
Corpus Christi 1988), aff ’d, 836 S.W.2d 631
(Tex.Crim.App.1992).  The Court found this type of
statutory waiver of  Fourth Amendment protections
against warrantless searches is well established with
respect to certain heavily regulated business enterprises.
Donovan v. Dewey, 452 U.S. 594, 598—601, 101 S.Ct.
2534, 69 L.Ed.2d 262 (1981); Colonnade Catering
Corp. v. United States, 397 U.S. 72, 75—76, 90 S.Ct.
774, 25 L.Ed.2d 60 (1970) (specifically recognizing
power of Congress to impose regulations upon liquor
industry permitting reasonable warrantless entries into
business establishments). However, this waiver is not
unlimited. Colonnade Catering, 397 U.S. at 77, 90 S.Ct.
774; Crosby v. State, 750 S.W.2d 768
(Tex.Crim.App.1987).

The Court reasoned that section 101.04 does not
authorize any individual to enter the premises; rather, it
limits warrantless searches to TABC officers, “an
authorized representative of  the commission,” or peace
officers. Clearly, Burger was not a TABC officer.
Further, there is no evidence that Burger was a “peace
officer” as defined by article 2.12 of  the Texas Code
of Criminal Procedure. TEX.CODE CRIM. PROC.
ANN. art. 2.12 (Vernon Supp.2003). Nor could Burger
have been “deputized” in accordance with article 2.14
of  the Texas Code of  Criminal Procedure.
TEX.CODE CRIM. PROC. ANN. art. 2.14 (Vernon
1977).

In their analysis the Court found section 106.05 defined
the criminal offense of possession of alcohol by a
minor and listed specific exceptions to prosecution.
Dorris v. Price, 22 S.W.3d 42, 46 n. 2 (TexApp.-
Eastland 2000, pet. denied); Carter v. State, 775 S.W.2d
780, 782 (Tex.App.-Houston [1st Dist.] 1989, no pet.).
“…[w]hile the section expressly exempts minors who
participate in undercover activities, section 106.05 does
not expressly authorize TABC agents to recruit minors
to enter licensed premises for the purpose of
purchasing alcohol. Because there is no such authority
within this section or elsewhere in the code, we hold
Burger was not an authorized representative of the

commission and, therefore, her presence in the Mustang
Lounge was not justified under sections 101.04 and
106.05.  The Court noted that neither section 101.04 nor
106.05 exempted minors from the criminal trespass
statute. “Had the legislature intended to make such an
exemption, ‘TABC undercover minors’ could have
easily been listed in section 30.05(c) along with fire
fighters and emergency medical services personnel.”

In the instant case, the Court drew principled distinction
between a private citizen assisting law enforcement, and
when a private citizen’s activities conflict with the
protections established by article 38.23.  “A license to
sell alcohol gives to its holder the legal right to sell
alcoholic beverages. TEX. ALCO. BEV.CODE ANN.
§ 28.01 (Vernon 1995). The license imposes a
concomitant legal obligation upon the license holder not
to sell alcohol to minors. TEX. ALCO. BEV.CODE
ANN. § 106.03 (Vernon Supp.2003). The sale of
alcohol to a minor can, in fact, result in the loss of a
license holder’s right to sell alcohol. TEX. ALCO.
BEV.CODE ANN. § 61.71(a) (2) & (a) (5) (Vernon
Supp.2003) (license may be suspended for negligent sale
of alcohol to a minor). One means of discharging this
obligation is to post trespass notices, notifying minors
that they are not permitted upon the premises.”

In its final analysis, the Court held Burger was a
trespasser and further that the violation of the criminal
trespass statute, section 30.05, triggered the implications
and protections of  article 38.23. Finally, the Court held
that the appellant by virtue of her status as an employee
at the Mustang Lounge had standing to invoke the
protections of  article 38.23. Consequently, the appeals
court held that the trial court erred by denying
appellant’s motion to suppress evidence. The judgment
of the trial court was reversed and the case was
remanded for further proceedings consistent with their
opinion.

Summary

This case is a classic example of how law enforcement
initiatives and enforcement programming can be
challenged.  Jurisdictions engaging in compliance check
programs are well advised to examine their laws for
similar issues and consult with legal counsel to deter-
mine the best course of action.


