NLLEA Magazine Volume 19, Issue 3 Summer 2008

NLLEA magazine

The Newsletter of the National Liquor Law Enforcement Association

«
«
«
«
«
«
«
«
«
«
«
«
«
«
«
«
«

Volume 19, Issue 3 Summer 2008

Message from the President
Dear Fellow NLLEA Members,
In a short while I will step down as
your President. It has been an honor
and privilege to serve in this capacity. I
would like to thank each of you for your
support, input, and commitment to the
NLLEA. The Association is fortunate to have a dynamic
and committed Executive Board. The efforts of Charles
Sumner, Ted Mahony, Steve Ernst, past President Shawn
Walker and Executive Director Beth Mattfeld have been
outstanding. These individuals have “kept the faith” in
moving the NLLEA forward. The Association will continue to grow into a strong national association under
their leadership, and we are fortunate to have such skilled
and ethical leaders representing us. Additionally and on
a personal note, I would like to thank Rebecca Ramirez
and Maria Carmona for their tireless efforts assisting (or

should I say guiding) me this past year through some of
the administrative tasks associated with my position.
In April, the Executive Board met in the “GREAT STATE
OF SOUTH CAROLINA” to discuss the strategic plan
and the process necessary for self-sufficiency. This process has revealed numerous challenges for the Executive
Board. The Board will outline these challenges for the
membership during our Annual Meeting next month.
The 2008 NLLEA Training Academy was held in Ontario,
California. Fred Alvarez and his crew of officers at the
Ontario PD did an outstanding job! Thanks Fred. Hopefully, other local law enforcement agencies will host the
Academy in the future. My heartfelt thanks goes out to
Chuck Conkling and the cadre of Instructors for a job well
done! Year after year, the Academy has been organized and
conducted in a truly professional manner. Chuck’s leaderContinued on page 2
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ship has been critical to this impressive accomplishment.
Operation Save a Teen was a successful venture for the
NLLEA. It represents the first time any association has
attempted to collect data nationwide on underage drinking enforcement. The success of this initiative will assist
our Association in its efforts to secure grants and other
funding sources in the future. Hopefully, more states will
participate in this endeavor next year.
You have received information on the NLLEA Sergeant
At-Arms position to be filled at the 2008 meeting. This
issue of NLLEA Magazine contains information about two
individuals interested in serving and helping our Association grow. Each position on the Board is truly a working
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position and does require time and dedication, but the
experience is well worth it given the exciting direction in
which our Association is moving and the supportive environment among the membership. I strongly encourage
each of you to become even more active in the Association.
I look forward to seeing you in Nashville at the conference
and be SAFE!
Sincerely,

Stacy L. Drakeford, President

NHTSA Corner
by Heidi Coleman
2008 National Impaired Driving Crackdown
2008 marks the sixth anniversary of the National Impaired
Driving Law Enforcement Crackdown. This year’s crackdown will continue to feature the message “Drunk Driving. Over the Limit. Under Arrest.” It is set to kick off on
August 15th, and it will run through Labor Day, September
1st. The crackdown will be supported by a multi-million
dollar paid media campaign. To ensure that the message
remains credible, the participation of law enforcement
agencies is critical.
Why Your Efforts Are Critical
Despite intensive efforts to address this problem, impaired
driving fatalities have remained constant for more than
ten years. According to research, one of the most effective strategies for reducing this problem is high visibility
enforcement. However, to be effective, the public must
perceive that law enforcement efforts are being conducted
at a level that’s greater than usual, such as based on:
• The number of law enforcement agencies participating;
• The intensity of law enforcement activity; and/or
• The visibility of law enforcement efforts (such as by
using signage and/or paid and local earned media).

NEW Law Enforcement Action Kits (LEAKs)
In support of this year’s impaired driving crackdown,
NHTSA will be sending Law Enforcement Action Kits
(LEAKs) to the Regional and State Law Enforcement Liaisons (LEL), Highway Safety Offices and Traffic Safety
Resource Prosecutors in every State. LEAKs are available
also on NHTSA’s website, at www.StopImpairedDriving.
org or, more specifically, at http://stopimpaireddriving.
org/tools-campaignheadquarters.htm.
The LEAKs contain a tremendous amount of information
that should be useful to law enforcement agencies that
plan to participate in the Crackdown, including:
• State-Specific Data and Graphics that leverage local
data to target enforcement resources where they are
needed most.
• Time-of-Day Graphic and Narrative that increase
the visibility and effectiveness of law enforcement
efforts using the latest available time-of-day data for
traffic fatalities that involve impaired drivers.
• Crimes and Crash Graphics that allocate resources
based on a comparison of data regarding impaired
driving and other crimes.
• Earned Media that increases visibility by effectively
publicizing your Crackdown activities before, during
and after they occur.
Continued on page 3
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NHTSA Corner - continued from page 5

•

•

Crackdown Contact Information that serves as
State-specific contact lists provided to facilitate collaboration among law enforcement, highway safety,
and other interested partners.
List of Publications to facilitate the planning of activities based on the latest research and guidelines

To make the 2008 Crackdown on impaired driving successful, we’re counting on you. Use the resources in this
kit to help you plan an enforcement strategy that will meet
the needs in your community. Together, we can make the
2008 Crackdown add up to more lives saved. 

NLLEA Membership Hits Music City, USA
You might know it as the “Athens of the South” or maybe
even “Nashvegas,” but is there any member who doesn’t know
Nashville to be the host city for the Association’s next conference? If you’re one of the few who didn’t, now you know that
Nashville is the place to be in August!
NLLEA members will gather in Music City, USA next month
to mark their 22nd Annual Conference. Titled Enhancing
Public Safety through Liquor Enforcement, the conference will
provide liquor law enforcement professionals from around
the nation with opportunities to learn and share information
about what enforcement agencies are doing to improve liquor
enforcement practice, and build partnerships that bolster enforcement.
The conference will be held in conjunction with the Underage
Drinking Enforcement Training Center’s National Leadership
Conference. This particular partnership will allow NLLEA
members to interact with close to 1,500 enforcement officers,
prevention professionals, and advocates who are working to
address underage drinking issues and increase liquor law enforcement. Partnering with the National Leadership Conference enables the Association to achieve its goals of improving
the standards and practices of liquor law enforcement, facilitating the professional development of our members, and
publicly recognizing the role and achievements of liquor law
enforcement in protecting and promoting public safety.
Conference highlights include:
• The President’s Reception on the evening of Tuesday, August 19th.
•

Plenary sessions on defending the Minimum Purchase
Age law and liquor law enforcement along jurisdictional
borders.

•

Workshops on mobile electronic data recording, alcohol
compliance surveys, meaningful training for retailers,
making enforcement efforts locally relevant, the relationship between basic police academy training and liquor
enforcement, preventing sales to intoxicated persons,
how conditional use permits serve compliance, and collaborations in college environments.

•

Election of new officers at the Annual Business Meeting
Thursday, August 21st.

•

The 2008 Liquor Law Enforcement Awards on Friday,
August 22nd.

•

The Association Banquet and Closing Ceremonies on
Friday evening.

The Annual Conference will be held at the Gaylord Opryland
Resort in Nashville. On the banks of the Cumberland River,
Gaylord Opryland is just minutes from Nashville International Airport and a short drive or riverboat cruise from two
of America’s legendary music venues, the Grand Ole Opry,
located next to the Opryland Resort and the Ryman Auditorium, the Opry’s most famous former home and Nashville’s
premiere performance hall. To find out more about the conference, visit the NLLEA website (www.nllea.org) and click
on conferences or contact the NLLEA at (301)755-2795 or via
email (support@nllea.org).
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From the Executive Director
Dear Members,

pated and value your continued support of this organization.

I would like to take this opportunity to
thank you for your overwhelming interest and participation in Operation
Save a Teen. In May of 2008 the Executive Board launched a drive to collect data related to underage drinking – Operation Save
a Teen. The goal was to begin to quantify the enormous
task law enforcement agencies and officers’ face in the
battle against underage drinking in our communities and
across the country. In addition, collecting data helps to
demonstrate the critical role that law enforcement plays
in keeping our communities and youth safe.
Fifteen states (Alabama, Arizona, California, Colorado,
Delaware, Georgia, Idaho, Indiana, Massachusetts, Mississippi, Nebraska, North Caroline, Ohio, Oregon, and
Texas) participated in Operation Save a Teen. In four
short weeks, with no additional funding provided, officers
across these 15 states visited 4,649 establishments, where
695 establishments illegally sold alcohol to an underage
person (approximately 15%). Law Enforcement officers
caught a total of 2,882 persons under the age of 21 drinking, consuming, or possessing alcohol across all 15 states.
Due to the variety of policy and procedures from state
to state, of those caught, 1,743 were cited and processed
through the legal system. Across the 15 states participating, 222 false or altered identifications were confiscated.
Sting operations that targeted adults approached by youth
and asked to purchase alcohol yielded 1,268 persons solicited, with 226 adults cited and processed through the
legal system. We appreciate every member who partici-

Please note that in the coming month we will be asking
members to participate in sharing the Operation Save a
Teen results through local, state, and national media. Press
materials and any scheduled press events will be posted
on the Members Only section of the website. Members
are encouraged to work with their communications office
or public information officer to meet the unique needs of
your agency in getting the word out. Any member who
is interested in participating on a future committee to develop a strategic effort to collect data related to liquor law
enforcement is encouraged to contact me.
In addition, we have currently developed a database with
more than 100 law enforcement affiliated vendors that
can potentially support NLLEA as a corporate sponsor or
as an exhibitor at the annual conference. I invite anyone who has additional contacts to send me the contact
name and information for inclusion in this outreach effort.
These partnerships will serve to strengthen the NLLEA
fiscally and ensure that we are on the cutting edge of new
technologies, products and strategies.
I look forward to seeing many of you at the upcoming annual conference in Nashville, Tennessee. Please contact
me at bmattfeld@nllea.org or 240-483-8922 if you have
any questions or suggestions for the future.
Sincerely,
Beth Mattfeld, Executive Director

Don’t Forget!
If you haven’t already done so, please check to
see that you or your agency has renewed its NLLEA
membership for 2008 before the Annual Conference
and Annual Business Meeting.
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This Just In

California OAL Approves Regulations Affecting “Alcopops”
On June 10th the California
Office of Administrative Law
(OAL) approved the State
Board of Equalization (BOE)
regulations allowing flavored
malt beverages to be taxed as
distilled spirits rather than beer. As the state’s taxation authority, the Board issued the regulations in April of this year
to clarify the definition of “distilled spirits” under the Alcoholic Beverage Tax Law. OAL approval deems the regulations effective, and they will be fully implemented by BOE
on October 1, 2008. As of that date, flavored malt beverages
will be taxed at the distilled spirits rate of $3.30 per gallon
rather than at the beer rate of $0.20 per gallon.

signal to youth that alcopops are hard liquor - because these
drinks will now have costs that are similar to hard liquor. It
will make it harder for young people to access alcopops, and
that can only be helpful in reducing underage drinking.”

“I believe that the ultimate effect of this regulatory change
will be positive”, said BOE Chair Judy Chu. “It will send a

BOE staff estimates that this change will bring in $41.4 million annually in combined sales and excise taxes. 

The new regulations create a “rebuttable” presumption that
all non-wine alcoholic beverages, including flavored malt
beverages, will be taxed at the higher rate. Manufacturers
have the obligation to prove their product does not meet
the definition of a distilled spirit. OAL approval on June
10, 2008 allows the manufacturer to argue their products
do not meet the new definition effective immediately. The
regulations will be fully operative and the higher taxation
rate will begin on October 1, 2008.

Maryland Takes Different Approach to Alcopops Debate
After a 30-day wait, Maryland
Governor Martin O’Malley announced in May that he would
allow a bill redefining beer to
become law without his signature. This move aligns state
law with the established practice of the state’s Office of the
Comptroller. The office had accepted industry assertions
presented years ago that these products were beer-based
products. Through the redefinition of beer, the law keeps
flavored alcoholic beverages (aka “alcopops”) inexpensive
and readily available to minors.
Many alcopops are produced through a complex process
of treating a beer base to remove all of the beer characteristics — taste, color, carbonation, odor, and 50 percent of
the brewed alcohol. Flavorings and juices are then added
to produce the desired taste of the end product. These flavorings contain distilled spirits, and tests have shown that
the alcoholic content of these alcopops is derived primarily from the added distilled spirits.

In choosing not to veto the bill, O’Malley sided with its
proponents over the strong objections of youth advocates,
public safety officials, and his own attorney general. His
decision also runs counter to decisions in similar hotly
contested debates in California, Utah, and Maine. These
states have chosen to begin enforcing state laws that classify alcopops as distilled spirits or to create a fourth classification of alcoholic beverage specific to alcopops. Recognizing the appeal of alcopops to youth and their suspected
connection to alarming rates of binge drinking and related problems, leadership in these states accepted public
safety and public health arguments that alcopops need to
be more closely regulated.
The Maryland law allows alcopops to be legally taxed at 9
cents a gallon (instead of the $1.50 per gallon tax applied
to distilled spirits) and to continue to be sold in convenience stores, gas stations, and mini-marts where youth
congregate. The law also denies Maryland millions of dollars in tax revenues that opponents of the law had hoped
could be earmarked for alcohol prevention, treatment,
and enforcement of underage drinking laws. 
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Anheuser-Busch Discontinues AED Production
Attorneys General announced last month that eleven
states had reached an agreement with Anheuser-Busch resulting in the nationwide discontinuance of two popular
pre-mixed alcoholic energy drinks, Tilt and Bud Extra. As
part of the agreement, Anheuser-Busch will not produce
any caffeinated alcohol beverages in the future. Attorneys
General commended Anheuser-Busch for its decision and
call on other manufacturers to take similar steps to remove
these potentially dangerous beverages from the market.
Attorneys General from around the country have been
gravely concerned about alcoholic energy drinks. The
beverages taste and look like popular non-alcoholic energy
drinks, but these “amped-up alcopops” are popular with
young people who often form the wrong belief that the caffeine in the drinks will counteract the intoxicating effects
of the alcohol. These beliefs are fueled by aggressive marketing campaigns that promise endless nights of fun and
enhanced abilities.
Marketing claims coupled with published research about
the dangers of these products led Attorneys General to
initiate an investigation into the content and marketing of
Anheuser-Busch products Tilt and Bud Extra. The investi-

«

gations were launched pursuant to state consumer protection and trade practice statutes and alleged, among other
things, that Anheuser-Busch made express and implied
false or misleading health-related statements about the
products’ energizing effects.
While Anheuser-Busch denied claims made by the Attorneys General, it cooperated with the investigation and
promptly decided to reformulate Tilt and Bud Extra without caffeine or other stimulants and to agree not to produce any other caffeinated alcohol beverages in the future.
Attorneys General praised Anheuser-Busch for being a
responsible industry leader and for eliminating all caffeinated alcohol beverages from their product list.
“This agreement is a monumental win for our nation’s
young people who are lured by marketing into believing
these products are safe,” said Maine Attorney General
Steve Rowe, Chair of the National Association of Attorneys General Youth Access to Alcohol Committee. In addition to the Attorney General from Maine, other Attorneys
General involved in bringing about this agreement were
from Arizona, California, Connecticut, Idaho, Illinois,
Iowa, Maryland, New Mexico, New York, and Ohio. 

New Research

NHTSA Reports
NHTSA has recently released two reports on impaired
driving. Reducing Impaired Driving Recidivism Using
Advanced Vehicle-Based Alcohol Detection Systems is an
agency Report to Congress that reviews several alcohol
detection technologies, including breath sample analysis,
tissue spectroscopy, transdermal perspiration measurement, alcohol ignition interlock systems, and technology
for detecting alcohol vapor in vehicles. It notes both the
challenges and advantages of each technology discussed
and offers suggestions for possible next steps. The report
is located at http://www.nhtsa.gov/staticfiles/DOT/NHTSA/Traffic%20Injury%20Control/Articles/Associated%20
Files/810876.pdf.

Effects of Alcohol on Motorcycle Riding Skills examined the
effects of alcohol impairment on experienced drivers. It
found longer response times and more task performance
errors among these drivers and that riders appeared to
protect bike stability at the expense of other performance
tasks. Most effects were evident at the .08 BAC level, but
some were evident at the lower BAC of .05. Researchers
concluded that larger impairments may be expected with
less experienced drivers, on less familiar roads, and with
more complex and novel tasks at higher impairment levels. This study can be found at: http://www.nhtsa.gov/
staticfiles/DOT/NHTSA/Traffic%20Injury%20Control/
Articles/Associated%20Files/HS810877.pdf. 
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Training
TrainingAcademy
Academy2008
2008Concludes
Concludes

Instructors (front row) and students at the 2008 NLLEA Training Academy in Ontario, California.

The 2008 Training Academy has come and gone. By everyone’s
account, it was a great success. A total of 47 students attended.
They came from 18 different agencies including four police
departments, two sheriff’s departments, and one non-profit
organization. They came from as far away as Massachusetts
and Hawaii. There were 19 students in the Basic Phase, 10 in
the Advanced Phase, 10 in the Special Investigations Phase,
and 8 in the Leadership Phase.
Last minute emergencies prevented both Leadership instructors from attending the Academy. A special word of thanks
goes to Charles Sumner (Mississippi ABC), Dennis McGowen (Oklahoma ABLE), and Gig Robinson (West Virginia
ABC) for stepping up and teaching that course of instruction.
They eagerly accepted the challenge and did an excellent job.
This action typifies the attitudes of your instructors. I cannot say enough about their commitment to excellence and to
your Academy. And thanks to all of you for allowing them
to come and teach. Without the instructors, of course, there
would be no Academy. Their single-minded commitment to
the Academy and their team spirit make it all possible and
contribute to the overall excellence of the Academy. It is truly
a team effort.
As many of you know, this was the first Academy to be hosted
by a municipal department. Every year I continue to be impressed by the great effort given by the host agencies to make
the Academy a success, and this year was no exception. Chief
Jim Doyle and his people at the Ontario Police Department
did an outstanding job. They were gracious hosts and always

around to do whatever was necessary. Officer Fred Alvarez
spearheaded the effort to actually have the Academy come
to Ontario. Together with his assistant, Linda Bartlett, Fred
was present day and night to make sure we had everything we
needed. One of the great unsung advantages of the Academy
is the networking, meeting officers from across the country
who become not only professional contacts but friends as
well. Fred and Linda definitely fit into that category. They
are hard working professionals who truly represent the best
of their department, this Academy, and law enforcement in
general. Thank you both!
Next year’s Academy will be hosted by Missouri Alcohol and
Tobacco Control. They signed on to host the 2009 Academy immediately after attending the 2007 Academy in West
Virginia, and we are looking forward to working with them.
More detailed information will be available at the conference.
I look forward to seeing everyone there. If you sponsor an
instructor for the Academy, please consider bringing them
to the conference with you. It will be a learning experience
for them and an opportunity for everyone to meet and thank
them personally.
If you have any courses of instruction you would like to see
taught in the Academy, please do not hesitate to contact me.
Stay safe!
Chuck Conkling,
Training Coordinator
919-481-4998
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Candidates for NLLEA Sergeant-at-Arms
Richard Cologie, Agent-In-Charge
Ohio Investigative Unit

Biographical Information:
Richard Cologie is the Agent-In-Charge of Administration with the Ohio Investigative Unit (OIU) of the Ohio
Department of Public Safety. He previously served OIU
as an Assistant Agent-In-Charge overseeing the unit’s
statewide educational program and serving as the unit’s
public information officer. In 2006, Richard was promoted
to Agent-In-Charge and assigned to the Athens Enforcement Office where he oversaw operations until his current
assignment. Richard began working as an agent for the
state in 1992 when he joined the Department of Liquor
Control. He has also served as a municipal police officer
and a county deputy sheriff in Ohio.
Richard has served as an instructor for the NLLEA’s Training Academy and represented OIU when it received the
NLLEA’s award for Most Innovative Liquor Law Enforcement Program in 2001. He is also a past recipient of the
Ohio Department of Public Safety’s Excellence in Service
Award. Richard graduated from Northwestern University
School of Police Staff and Command and holds an Associate’s degree in Police Science from Hocking College.
Richard and his wife, Stephanie, have three children and
reside in Southeast Ohio.
Candidacy Statement:
The NLLEA should continue to assist state liquor law enforcement agencies improve their standards and practices
by providing training and information related to enforcement and the alcohol industry. NLLEA should continue
to monitor legislation related to the sale and consumption
of alcohol at both the state and national level.
My vision for the Association is to secure funding and information that will support state level enforcement programs specific to state needs. Board members should also

continue to be a resource and provide information to the
membership about current trends across the nation. The
Association should also be vocal in expressing support for
liquor law enforcement across the country.
I would like to become Sergeant-at-Arms in order to assist
those working in states to boost enforcement and educational work. I have been involved in hosting a national
conference as well as providing instruction. My experience as a uniformed officer opened my eyes to the effects
alcohol has on society in general. I made a career decision
at a young age to specialize in alcohol enforcement and
provide a specific service to the citizens of Ohio. I feel I
am now ready to be an asset to other states as they engage
in alcohol enforcement, assisting them to obtain compliance with alcohol laws.

Continued on page 9
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Candidates for NLLEA Sergeant-at-Arms - continued from page 8

Nancy M. McGee, Special Agent

Missouri Division of Alcohol and Tobacco Control
Biographical Information:
As a Special Agent for the Missouri Division of Alcohol
and Tobacco Control, Nancy McGee has spent the last 23
years specializing in alcohol enforcement and education.
During her tenure at the division, she has held a variety
of positions from enforcement to administration. In her
current position, Nancy is responsible for the administration of the division’s alcohol compliance check program
and the coordination of the division’s efforts at state institutions of higher education. She also acts as a liaison
with community coalitions working on underage drinking issues. In addition to her position with the division,
for the past seven years Nancy has been an instructor for
the Underage Drinking Enforcement Training Center at
the Pacific Institute for Research and Evaluation (PIRE),
training law enforcement agencies across the country on
effective strategies to deal with underage drinking and related alcohol issues within their communities.
Candidacy Statement:
Since its inception in the late 1980s, the goal of the NLLEA has been to raise awareness regarding the seriousness and complexities of liquor regulation and enforcement, yet there is still more work to be done. The advent
of new products, an increased rate of underage drinking,
new methods of distribution, and shrinking budgets have
all conspired to make alcohol enforcement and regulation
all the more difficult.
My experiences within my home state, coupled with my
travels across the country, have made me acutely aware of
not only the threats to our enforcement efforts, but also
the tremendous opportunities that exist for the NLLEA
and its members to increase awareness of alcohol regula-

tion and enforcement. If elected Sergeant-at-Arms, I will
work to increase funding for underage drinking enforcement and education at both the state and local levels. I will
work to raise the professional standards and training of
officers who enforce alcohol laws, whether they are state,
county, or municipal officers. I will work to increase the
development of multi-jurisdictional task force units to address alcohol-related issues. And, I will work to establish
the NLLEA as the premier organization and clearinghouse
for information regarding alcohol law enforcement.
I would appreciate your vote and, if elected, I will welcome
your help in making the NLLEA the best it can be. Thank
you for your consideration and keep up the good work. 
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2008
We Don’t Serve Teens Campaign
Let’s Make It A Safe Summer!

by Janet M. Evans, FTC Senior Attorney

Here are some things that you can do:

Summer – to teens, the word means freedom. School is
out and teens have more time with friends and less supervision. As a result, summer is a time when teens are
at high risk to start drinking – and when teen drinking
and driving deaths are at their highest. We know that
most teens that drink alcohol get it from friends and family. The Federal Trade Commission’s 2008 We Don’t Serve
Teens (WDST) campaign targets easy teen access to alcohol with the reminder, “Let’s make it a safe summer. Don’t
serve alcohol to teens.”

Have your agency’s media relations office ask local radio
stations to run the WDST public service announcements
(PSA’s) available at http://www.dontserveteens.gov/materials/psa_audio.html.

Underage drinking is not inevitable. In fact, over the past
decade, teen alcohol use has dropped substantially, along
with teen perceptions that alcohol is easy to get. The FTC
has launched its “Safe Summer” campaign with a Web
page, dontserveteens.gov/safesummer.html, providing
information about underage drinking and camera-ready
campaign materials that warn against it. Web banners
and buttons, downloadable posters and public service announcements, and sample letters to the editor and opinion pieces are included.
Over the past two years, the WDST program has received
tremendous assistance from its public and private partners. The 2007 WDST Back-to-School campaign generated an unprecedented 1.1 billion advertising impressions
with a market value of over $9 million and was recognized
by the U.S. Senate and officials from 40 states.
NLLEA is a partner in the WDST program. NLLEA
members can use materials available for free on www.
dontserveteens.gov to reduce underage drinking in their
communities.

Work with your local underage drinking prevention coalition to post signs in your community. Posters in a variety of sizes are available at on the website at http://www.
dontserveteens.gov/campaign.html#poster. They can be
downloaded to a CD, printed locally, and distributed in
stores, schools, and other places where they will be seen.
Write a letter to the editor of your local paper about the
importance of not serving or providing alcohol to teens.
A letter that you can customize is available at dontserveteens.gov/materials/letter.html.

Ask your media relations office to hold a press conference.
Ask leadership and other local officials to talk about the
We Don’t Serve Teens program and put a WDST button on
their web pages. Web buttons are available at dontserveteens.gov/campaign.html.
Join us in making it a safe summer!
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Liquor Enforcement Around the Nation

Indiana Excise Police Holds
Awards Banquet

Brian Lang, Officer Sanford Swanson, Senior Officer Jerrod Baugh, Officer Chuck Peters, Officer Travis Thickstun,
Senior Officer Brian Stewart, Officer Brad Lutes, Officer
Randy Weitzel, and Officer Dawn Townley

The Indiana State Excise Police is the law enforcement
division of the Indiana Alcohol & Tobacco Commission.
The department honored its officers at its annual Officer
of the Year banquet last April in Lafayette, Indiana.

In addition, the department bestowed several special
service awards to Officers Chris Bard and Ashlee Burton
(Lifesaving Awards), Senior Officer Jerrod Baugh (Trainer
of the Year), Lieutenant Ken Murphy (Enterprising Excellence Award), and Officer Dan Vredenburg (Firearms
Proficiency Award). Meritorious Service Awards were
given to Lt. Brent McKinney, Master Officer Ron McDonald, Senior Officer Brian Stewart, and Officer Ami Sunier.

Department-wide award recipients included Officer Harrison Rick (Police Officer of the Year), Lt. Time Cleveland
(Police Supervisor of the Year), and Officer Travis Thickstun (Educator of the Year). Officer of the Year and Educator of the Year Awards were also presented to individuals
in each of the department’s six field offices. These award
recipients included Officer Harrison Rich, Master Officer
Sara Bewley, Senior Officer Chris Drake, Master Officer

During the evening’s events, the officers also celebrated
the 75th anniversary of the department. The Superintendent was presented with proclamations from the mayors
of six cities that host the department’s field offices. 

Front Row: Dawn Townley, Brian Stewart, Jerrod Baugh, Ashlee Burton, and Randy Weitzel. Back row: Brian Lang, Chuck Peters,
Sanford Swanson, Chris Drake, Chris Bard, and Brad Lutes
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Law Enforcement Around the Nation - continued from page 11

Educational Program
Reduces Sales to Intoxs
As a test of effectiveness, Operation
ABC, an initiative of the Los Angeles
Police Department funded (in part) by
a grant from California Alcoholic Beverage Control, has restricted the use of
its Pseudo-Intoxicated Drunk Decoy
(Drunk Decoy) Project primarily to one bureau. By using
this bureau as a test area, Operation ABC personnel were
able to concentrate operations and track effectiveness by
monitoring compliance rates over a five-year period. Developed as a means of testing and educating retailers about
over-service of alcohol to obviously intoxicated patrons,
the program has shown remarkable results as compliance
rates increased 38 percent during the past five years.
Because of the attention placed on the use of the Drunk
Decoy program as an educational vehicle, the 2007 compliance rate increased to 80 percent after the inspection of
162 on- and off-sale licensed establishments. Once this
novel program was limited to the LAPD, but due to the
benefits of the program and national exposure, other law
enforcement agencies nationwide have begun to implement similar programs.
Within the department, Operation ABC will begin working with all geographic vice units to implement the Drunk
Decoy Program citywide. It has been shown that consistent use of this program as an educational tool will reduce
the over-service of alcoholic beverages and thereby greatly
enhance public safety.
Source: ABC Debriefer, Volume 12(2), October – December 2007. 

OIU Goes High-Tech to
Target Over-Service
A good share of the work of the Ohio
Investigative Unit (OIU) within the
state’s Department of Public Safety
(DPS) is inextricably tied with reducing
the number of alcohol-related fatalities
on Ohio’s roads. This is accomplished

through measures to ensure that the state’s over-serving
and underage drinking laws are followed. The Division already works to educate the public, including children, bartenders, and establishment owners about the liquor laws
and partners with the State Highway Patrol and local law
enforcement agencies to target problem establishments
and corridors. This year, the Division is moving into a new
realm – using traffic data to determine how and where to
place resources.
OIU received a $125,000 federal grant through the state’s
Traffic Safety Office, a sister Division at DPS. The grant will
allow OIU to work to reduce the sale of alcoholic beverages to intoxicated persons, including minors, and provide
training to liquor permit premises in the 10 counties that
experienced the most alcohol-related crashes and fatalities.
The grant also allowed OIU to develop a spatial technological program (GIS mapping) to compare corridors with
alcohol-related crashes with liquor permit premises in the
area in order to identify establishments that may be overserving alcohol and producing intoxicated drivers. The
premises that are identified as problem locations will be
the focus of selective enforcement and server training in
partnership with the Ohio Licensed Beverage Association.
“In addition to holding up our responsibility of enforcing
Ohio’s liquor laws, the Ohio Investigative Unit is committed to working with all of our partners and local law enforcement to make a positive impact on the state through
reducing underage drinking and the number of alcoholrelated fatalities on Ohio’s roadways,” said Cathy CollinsTaylor, OIU Executive Director.
In keeping with DPS’ efforts to provide assistance to partner agencies as well, the information produced through
the mapping will be shared with local law enforcement and
other entities working to reduce drunk driving. Armed
with the information retrieved from the spatial programs,
OIU will participate in local DUI Task Force meetings and
assist in targeting appropriate minor-related DUI checkpoints. With this data sharing, OIU will be able to provide
other state and local police departments information to
assist with their analytical capabilities so all safety partners can focus enforcement efforts appropriately and efficiently.
To determine results, OIU will use the same programs to
analyze alcohol-related crash trends over the course of the
Continued on page 13
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project, increases in beverage service training requests,
and track any increases in media coverage. Pending results
from the initial round of enforcement, OIU plans on applying for the grant again for Federal Fiscal Year 2009 to
continue the work. 

the beer was supposed to go down in a parking lot in Henrico, Virginia, just outside of Richmond. ATF and Virginia
ABC agents, along with Henrico police officers and State
Police posed as buyers, bought the 2000 cases of Corona
and then made their move.

Men Nabbed in Virginia
Beer Bust

“It was the largest seizure of alcohol we have seen in a very
long time,” says Joseph Cannon of the Virginia ABC, “The
price we bargained was $13,000. We charged them with
the illegal sale of alcohol beverages and the transporting
of untaxed liquor.”

Four Virginia men were busted
after their beer heist went flat.
Investigators say the men stole
a beer truck and then, without
knowing it, tried to sell the booze to undercover ABC agents.
The truck was stolen on a Saturday in late June from the
staging area of a distribution company. The deal to unload

«

Marcus Wimbish, Eric Wimbish, Stanley Kersey, and Eric
Brown are all behind bars facing two misdemeanors, but
the ABC says more serious felony charges including grand
theft auto could soon follow.
Source: WTVR.com, July 2, 2008, http://www.wtvr.com/
Global/story.asp?s=8586415 

The Law Corner

“Another Hit from the
Supremes!”
by Aidan J. Moore, JD
In March of 2008, the Massachusetts
Supreme Court rendered its opinion in
the civil case of eVinyard Retail SalesMassachusetts, Inc. v. Alcoholic Beverage
Control Commission, 450 Mass. 825, 882
N.E.2d 334, 2008.
The Superior Court, Suffolk County, allowed seller’s motion for judgment on the pleadings. Commission appealed,
and the Supreme Judicial court transferred the appeal on its
own motion.
It should be noted that in this case the Court referred to
Wine.com, Inc. (wine.com), and eVineyard collectively as
eVineyard.

Issues on Appeal

Three issues were considered on appeal:
•

•
•

Whether the Commission could suspend seller’s license even though license which seller was holding at
the time of the violation had expired;
Whether seller violated statute through the sale and a
delivery of alcohol to person under the age of 21; and
Whether seller was not entrapped into violating the
law when it sold and delivered alcoholic beverages to
an individual under 21 years of age as part of sting operation.

Background Information

Wine.com, Inc. is a corporation in the business of selling
wine directly to consumers throughout the country. The
plaintiff, eVineyard Retail Sales-Massachusetts, Inc. (eVineyard), is a wholly owned subsidiary of wine.com, through
which it sells wine to customers in Massachusetts. eVineyard held a license under G.L. c. 138, § 15, to sell at retail
alcoholic beverages that are “not to be drunk on the premises” to citizens and residents of the Commonwealth.
Continued on page 14
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Wine sold in Massachusetts was shipped to customers from
the premises of eVineyard Retail Sales-Massachusetts, Inc.
(eVineyard), in Avon, Massachusetts.

The Facts of the Case

As part of an Attorney General “sting” operation, an underage decoy (a nineteen year old cooperating individual [CI])
ordered wine from wine.com over the Internet. To place her
order, the CI opened an account with eVineyard, submitting her name, address, and a fictitious date of birth, which
indicated that she was twenty-two years of age. She agreed
to the Web site’s terms of service, which state that wine will
not be sold or delivered to persons under the age of twentyone years.
At five locations the Web site informed and warned viewers
that the purchaser and recipient of wine must be at least
twenty-one years of age. According to eVineyard, by using
the Web site, and agreeing to its “terms of service,” the purchaser acknowledged that she was twenty-one years of age
or older and contracts with it not to use the Web site unless
she is at least twenty-one years of age.
The CIs wine order was processed by eVineyard and delivered to her by Federal Express, with whom eVineyard contracted for the delivery of all of its orders. In the contract,
Federal Express agreed to deliver wine orders to customers
in compliance with certain age verification requirements.
eVineyard paid Federal Express an extra two dollars per
delivery for its carriers to check identification and verify
that each recipient is twenty-one years of age or older.
(Emphasis added)
eVineyard placed labels on its packages informing the carrier that the packages contain alcohol and that a driver should
not deliver the package to anyone under twenty-one years
of age or visibly intoxicated, and that, if reasonable doubt
about age exists, the driver should verify age and record the
recipient’s driver’s license number or other identification.
Federal Express also required that certain labels be used
on packages containing alcohol. Federal Express delivered
the wine, in this case, to the underage CI without asking
for identification or proof of age. (Emphasis added)
The agreement between Federal Express and eVineyard
laid out the conditions for shipping with Federal Express
Ground and provided that the customer (eVineyard) may
not ship alcohol to anyone under the age of twenty-one
years. It stated that the customer agrees to “indemnify, defend and hold harmless” Federal Express for “any and all

claims, losses, damages, fine, costs, expenses and judgments
... arising out of or related to Customer’s non-compliance
with the above.” The agreement also provided that Federal
Express was not eVineyard’s agent.
As a result of this and a second sting operation, eVineyard
was administratively charged with two counts of violating
G.L. c. 138, § 34, which prohibits the sale or delivery of alcohol to minors.
The Alcoholic Beverages Control Commission (Commission) held a hearing to assess whether eVineyard violated
G.L. c. 138, § 34. The Commission found that it had and ordered a ten-day suspension of its license, five days for each
violation. Note: Only the first violation was appealed in this
case.
Federal Express, which is separately licensed by the Commission to “transport and deliver ... alcoholic beverages” in
the Commonwealth pursuant to G.L. c. 138, § 22, admitted
responsibility for delivering to a minor, in connection with
this same sale. Accordingly, Federal Express was found to
have violated G.L. c. 138, § 34, and the Commission ordered
a three-day suspension of its license to deliver alcohol.
The Attorney General’s second sting operation appeared to
yield results similar to the first. eVineyard was charged with
both violations, while Federal Express was only charged
with the first. eVineyard filed a motion to dismiss the second violation, arguing that because Federal Express had not
been charged, it could not defend itself, as it had no knowledge of the conditions of delivery. The Commission took
the motion under advisement, and heard evidence only as
to the first violation. However, in its decision, it found both
violations and ordered a five-day suspension for each. In
light of the inadequate record, the Superior Court judge vacated the violation order concerning the second violation,
and the Commission did not appeal.

Analysis of the Court

I. Scope of Review
The Court noted that its scope of review of the Commission’s decision was defined by statute and G.L. c. 30A, § 14
and that the agency decision may be set aside if “the substantial rights of any party may have been prejudiced” because
it is based on an error of law or on an unlawful procedure,
is arbitrary or capricious, is unwarranted by the facts found
by the agency, is unconstitutional, is in excess of statutory
authority or jurisdiction, or is not supported by substantial
evidence. G.L. c. 30A, § 14(7). Substantial evidence is “such
Continued on page 15
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evidence as a reasonable mind might accept as adequate
**338 to support a conclusion.” G.L. c. 30A, § 1(6).
The Court further noted that “... [t]he reviewing court may
not substitute its judgment on questions of fact for that of
the agency. Olde Towne Liquor Store, Inc. v. Alcoholic Beverages Control Comm’n, 372 Mass. 152, 154, 360 N.E.2d 1057
(1977). When questions of law are at issue, we exercise de
novo review, giving “substantial deference to a reasonable
interpretation of a statute by the administrative agency
charged with its administration [and] enforcement.” Commerce Ins. Co. v. Commissioner of Ins., 447 Mass. 478, 481,
852 N.E.2d 1061 (2006).
A. Mootness
eVineyard first argued that the suspension imposed on it
is unenforceable because the license it was holding at the
time of the violation (March of 2004) had expired, and it
subsequently obtained a new license.
eVineyard claimed that in November 2006, it inadvertently
failed to apply for a 2007 license. Under G.L. c. 138, § 16A,
if a licensee fails to apply for renewal in accordance with the
terms of the statute, another application “shall be treated as
an application for a new license.” eVineyard subsequently
applied for and obtained a new license for 2007 and argued
the Commission’s decision to issue a license suspension
should be moot.
The Court disagreed with that premise noting that eVineyard’s position would allow a licensee facing suspension to
evade the sanction by allowing its former license to expire
and then obtaining a new one. This is plainly not what the
Legislature intended with regard to G.L. c. 138, § 64. Cf.
Perry v. Medical Practice Bd., 169 Vt. 399, 404, 737 A.2d 900
(1999). “It is well settled that a licensee may not evade disciplinary action merely by resigning or allowing a license
to expire...otherwise, the licensee could apply for admission in another jurisdiction, or subsequently reapply in the
same jurisdiction, and maintain that he or she has never
been disciplined for professional misconduct.” The Court’s
opinion on this issue recognized that the Commission may
proceed to suspend a licensee’s current license based on an
offense committed by it under its prior license.
B. G.L. c. 138, § 34
The Court restated that General Law c. 138, § 34, makes
it unlawful for anyone to make “a sale or delivery of any
alcoholic beverage or alcohol to any person under 21 years
of age.” The statute provides “...[w]hoever makes a sale or

delivery of any alcoholic beverage or alcohol to any person
under 21 years of age, either for his own use or for the use
of his parent or any other person ... shall be punished by a
fine of not more than $2,000 or by imprisonment for not
more than one year or both.”
The Court established the facts of this case did not require
them to decide whether the “sale” took place at the time
the order was accepted by eVinyard or only on the delivery
of wine by Federal Express. “There is no question in this
case that both a sale and a delivery of alcohol was made to
a person under the age of twenty-one years in violation of
G.L. c. 138, § 34. Nor is there any question that eVineyard
was responsible for both: the order was taken by eVineyard, payment was received and accepted by eVineyard,
and delivery was effectuated by eVineyard through its
delivery contract with Federal Express. eVineyard cannot
evade responsibility for making sales to minors, which it
has an affirmative duty not to do, by delegating the task of
delivery to a third party.” Cf. Miller Brewing Co. v. Alcoholic
Beverages Control Comm’n, 56 Mass.App.Ct. 801, 809-810,
780 N.E.2d 80 (2002).
The Court noted that G.L. c. 138, § 34B, provides a “safe
harbor” for licensees who unknowingly sell or deliver alcohol to minors but only if they have “reasonably relie[d]
on ... a liquor purchase identification card or motor vehicle
license ... or on a valid passport ... for proof of a person’s
identity and age.” The Court said the transaction in this
case did not fall within the safe harbor provision because
none of the acceptable forms of identification were sought
either at the time of the acceptance of the order or at the
time the alcohol was delivered to the CI. “If Federal Express had reasonably relied on the forms of identification
set forth in the statute at the time it delivered the wine, we
would be presented with a very different situation. To the
extent that the safe harbor provisions would have protected Federal Express from liability under G.L. c. 138, § 34B,
we see no reason why that protection would not ordinarily
extend to the Internet seller (here, eVineyard), at least in
the circumstances of this case.”
C. Entrapment
To raise an entrapment defense properly, the Court observed that eVineyard needed to produce evidence of government inducement. Solicitation by a government agent
alone was insufficient to show inducement. Commonwealth
v. Shuman, supra. eVineyard has shown nothing more than
solicitation. Arthurs v. Board of Registration in Med., 383
Mass. 299, 317-318, 418 N.E.2d 1236 (1981) (finding no
Continued on page 16
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entrapment where undercover State police detective went
to the doctor nine times falsely asserting that he could not
sleep, and was prescribed, in all but one visit, controlled
substances that were prohibited other than for legitimate
medical purposes). “Moreover, even if we were to reach
the issue of predisposition we agree with the commission
that in the absence of a scienter requirement in the statutes,
the question is not whether eVineyard was predisposed to
sell alcohol to persons whom it knew to be underage, but
whether eVineyard’s [Internet] practices evidenced a willingness to sell alcohol in a manner that could allow minors
to make purchases by the simple expedience of misrepresenting their age.”

The Attorney General’s protocol instructed the decoys to
respond to any question received via the Internet about
their date of birth with a birth date that corresponds to the
age of twenty-two years. Because the sting operation was
conducted in accordance with applicable guidelines and
free of entrapment, the Commission properly relied on
the evidence obtained from it in suspending eVineyard’s
license. Fran’s Lunch, Inc. v. Alcoholic Beverages Control
Comm’n, supra at 665, 700 N.E.2d 843.

The Court observed that the operation was conducted by
the Attorney General’s office in compliance with its own
guidelines for sting operations concerning Internet alcohol
sales to minors. “These guidelines allow decoys to misrepresent their age when ordering alcohol via the Internet, but
prevent them from transmitting by facsimile or otherwise
providing false identification documents to an Internet retailer. The commission’s on-premises guidelines are inapplicable to remote, Internet-based sting operations, particularly when conducted by the Attorney General’s office. Cf.
BAA Mass., Inc. v. Alcoholic Beverages Control Comm’n, 49
Mass.App.Ct. 839, 846, 733 N.E.2d 564 (2000) (telephone
orders).

Summary
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The judgment entered in the Superior Court is reversed
in part, and the decision of the Commission suspending
eVineyard’s license for five days was affirmed.

This is an instructive case that highlights some of the complex issues contained within the area of direct shipments.
The Massachusetts Supreme Court and the US Supreme
Court’s decision in Granholm further clarify the power and
authority of the States to police the internet for illegal sales
of alcohol to minors. This opinion could be persuasive to
courts in other states who will decide future cases based on
similar facts.
While the three issues on appeal in this case are not exhaustive of all the issues that might be raised on an appeal, they
certainly offer agencies a guidepost upon which to calibrate
their enforcement efforts around internet alcohol sales to
underage buyers. 

Issue 4 Fall 2008
We’re looking for articles for the Fall 2008
issue of the NLLEA Magazine. If you would
like to contribute an article, news about
your agency and its programs, or career
updates to the next issue, please submit to
the address below by September 26, 2008.
NLLEA
11720 Beltsville Drive, Suite 900
Calverton, MD 20705
Phone: 301-755-2795
Fax: 301-755-2799
Email: support@nllea.org
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