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Message from the President
Dear NLLEA Members,
On behalf of this year’s Executive
Board: Joe Cannon; Wes Kuhl; James
Jones; Jim Wilson; and myself, I would
like to thank you for your continued
support and assistance. We are moving
ahead at a rapid pace, thanks to our NLLEA staff Rebecca
Ramirez; Lara Morford; and Alicia Sparks, on our plans
to guide the National Liquor Law Enforcement Association into the future.
Over the next several months you will receive information providing tangible services and resources that will
be of day-to-day value and improve communication and
support for our membership. This support will include
policies and procedures geared specifically toward liquor
enforcement; training and professional development opportunities, including regional trainings that make it lo-

gistically and fiscally practical to offer to more of your
staff; and NHTSA demonstration projects that will demonstrate the value of source investigations, place of last
drink data / sales to intoxicated persons enforcement and
alcohol enforcement involvement in impaired driving
crackdowns.
In 2014 we plan to offer three types of training for our
membership. We are in early discussions regarding the
hosting of the Training Academy in early Summer 2014,
and will announce dates and locations in January 2014.
On behalf of the Board, I want to thank Chuck Conkling for his service as the Training Coordinator over the
past 12 years. Please see page 4 for more information on
Chuck’s invaluable contributions to the NLLEA.
We are also working to develop regional training opportunities at little or no cost to your agencies. The first
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in our professional development series will be on illegal
gambling and will be held in Massachusetts in January
2014. While agencies in the Northeast have been informed of this training opportunity, please email lara.
morford@nllea.org if you would like more information
or would like to host a regional training in your home
state.
Lastly, we are exploring the possibility of online webinars
or distance learning opportunities for topics that can be
taught in shorter time frames and without the need of
in-person instruction. Be on the lookout for our new
communications to you via email that will have all the
information you might want on future training opportunities. Please note that this is the last NLLEA Today
that NLLEA will be publishing. The Executive Board is
moving toward more frequent electronic communication

with the membership, so that much of what you were receiving in the quarterly NLLEA Today will now arrive in
your inbox in a more timely manner. All archived editions of NLLEA Today are still available on the NLLEA
website at http://www.nllea.org/newsletter.htm.
If I can be of any service to you in the coming year please
do not hesitate to call or email. Remember, In Unity
There is Strength, and with your continued support we
will develop the recognition of liquor law enforcement
as an effective tool toward overall public safety in the
United States.

Frederick Mahony
President

2013 NLLEA Award Recipients
Each year the National Liquor Law Enforcement Association presents awards to outstanding leaders in the field of
alcohol law enforcement. This year’s award winners were
presented with plaques at the 27th Annual Conference
“Advancing Liquor Law Enforcement to Meet the Challenges of Today’s Society” in Phoenix, Arizona. The following awards were given:

Most Innovative Liquor Law Enforcement
Program

Left to Right: NLLEA Vice President Frederick Mahony,
Pennsylvania State Police Bureau of Liquor Control
Enforcement Major Thomas Butler, and NLLEA President
James Wilson

The NLLEA’s Award for Most Innovative Liquor Law Enforcement Program is given in recognition of effective
programs, programs that have produced positive changes
in community alcohol-related problems, or programs that
have resulted in new efficiencies or fiscal saving for liquor
law enforcement. The 2013 NLLEA Liquor Law Enforcement Program was awarded to the Pennsylvania State Police Bureau of Liquor Control Enforcement System for establishing the Automated Incident Memo System (AIMS)
and Statistical Tracking Database Standardization (STDS)
in order to receive, document, assign, and classify liquor license and associated complaints. This system also collects
statistical information on individual officer’s citation and
warning history. Essential personnel, including supervisors and command personnel, were trained in the implementation, accessing, and utilization of the information,
which allowed supervisors to review the statistical reports
on their subordinate’s enforcement statistics, discuss performance, and include relevant information in the annual
performance review. An Investigative Procedures Manual
was also created in order to attempt to standardize investigative procedures across the state and establish quality
investigations. This manual helps train all new staff and is
a mechanism to communicate with field officers regarding
any legislative or other changes in case law regarding inContinued on page 3
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2013 Award Recipients - continued from page 2

vestigative procedures. The award was accepted by Major
Thomas Butler of the Pennsylvania State Bureau of Liquor
Control Enforcement.

Liquor Enforcement Agent of the Year

For his outstanding investigative skills, dedication to preventing alcohol-related harm and improving public safety
and the quality of life for Virginia residents, the 2013 Liquor
Law Enforcement Agent of the Year Award was awarded to
Special Agent Mark Scott of the Virginia Department of
Alcoholic Beverage Control Bureau of Law Enforcement.

Liquor Enforcement Agency of the Year

Virginia Alcoholic Beverage Control’s Special Agent in Charge
Joseph Cannon accepts the Agent of the Year Award on behalf
of Special Agent Mark Scott, presented by NLLEA President
James Wilson.

The Liquor Enforcement Agent of the Year Award is given
for acts of heroism or bravery, creativity resulting in innovative programs, recognition by peers and/or the local
community, or other actions that enhance the image of an
agency or law enforcement in general.
The 2013 recipient, Special Agent Mark Scott from the
Virginia Department of Alcoholic Beverage Control, is
very deserving of this award. Special Agent Scott served
as the primary undercover agent in four separate investigations this year and was involved in infiltrating groups
involved in the illegal manufacture, transport, and sale
of moonshine as well as illegal gambling, animal cruelty,
illegal sale of animal organs, and narcotics distribution.
He has been integral in the collaboration of multiple organizations, including local, state and federal partners. In
one case, Special Agent Scott made more than 20 felony
controlled purchases of untaxed liquor from an armed offender while undercover, leading to jail time for the person
of interest. Special Agent Scott can also be credited for saving more than 100 animals involved in an animal cruelty
case, including 50 hounds that were starving and in need
of veterinary attention. Special Agent Scott spear-headed
an initiative that is likely to become a yearly scheduled operation for the Virginia agency, which includes aerial reconnaissance to monitor areas that correspond to ongoing
investigations of suspected liquor still sites. The first year
this reconnaissance was implemented, more than thirty
operational stills were located and destroyed.

Left to Right: NLLEA Vice President Frederick Mahony, NLLEA
President James Wilson, Arizona Liquor Licenses and Control
Deputy Director Joe Vernier and Sergeant Wesley Kuhl.

The NLLEA Liquor Enforcement Agency of the Year is
awarded to an agency that consistently works to proactively enforce alcohol laws to make their communities safer.
The 2013 Liquor Law Enforcement Agency of the Year
award goes to The Arizona Department of Liquor Licenses
and Control. They operate on the “education, prevention,
and enforcement” model of regulation, which has led to
the establishment of free liquor law and fake ID courses for
licensees in order to reduce liquor violations and related
fines. When fines were necessary, payment plans were instituted to keep licensees from having to close their doors.
Additional education was provided through a crash course
on alcohol industry trade practice for wholesale licensees
and their legal counsel. This led to licensees voluntarily
exposing violations and assisting the Department in their
investigations. The Department and alcohol industry also
collaborated on completely rewriting Arizona state’s liquor
regulations, which had not been updated in three decades.
These regulations establish the “prevention” component of
their education, prevention, and enforcement model. For
the impressive accomplishments undertaken by the agency, NLLEA presented the 2013 Award for Liquor Enforcement Agency of the Year to the Arizona Department of
Liquor Licenses and Control.
Congratulations to all of the 2013 NLLEA award
recipients!
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This Just In

A Thank You to Chuck Conkling
for his Service as NLLEA Training
Academy Coordinator
After more than a decade as serving as NLLEA’s volunteer Training Academy Coordinator, Chuck Conkling
notified the NLLEA Executive Board at this year’s Annual Conference that he would be “retiring” from this
volunteer position. Since at least 2001, Chuck has spearheaded all aspects of our annual Training Academy, from
selecting sites, recruiting instructors, pulling together all
the training materials, and handling the registration and
logistics for all the students at each Academy. Liquor law
enforcement agents from across the country who have attended one or more Training Academy have always encountered Chuck’s friendly smile, southern charm, and
the professional instruction at the Academy. As NLLEA
Vice President and Academy instructor Joseph Cannon
noted, “Over the years Chuck has done an outstanding

job as the Academy Coordinator, and I have had the pleasure of working side by side with him as an Instructor
since 2005. His knowledge, experience and dedication to
the Association and the Academy will be greatly missed
by everyone that he has come in contact with. I wish him
traveling mercy as he continues to enjoy life’s pleasures
with his wife, kids and grandkids. Thanks for your service and support.”
The NLLEA Executive Board wishes to sincerely thank
Chuck for his years of service, professionalism and dedication while serving as the NLLEA Training Academy
Coordinator, and we wish him much enjoyment as he
transitions to “real” retirement with more time for travel,
hunting and playing with the grandchildren! 
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NLLEA 27th Annual Conference
held in Phoenix, Arizona July
31-August 2, 2013
The 27th Annual NLLEA Conference “Advancing Liquor
Law Enforcement to Meet the Challenges of Today’s Society” took place in Phoenix, Arizona from July 31 to August
2, 2013 at the Arizona Grand Resort. There were over 120
professionals from the liquor law enforcement field in attendance. NLLEA was fortunate to have the Arizona Department of Liquor Licenses and Control co-sponsor the
conference.
Prior to the opening ceremonies, NLLEA offered a preconference training entitled “Source Investigations: A
strategy to combat impaired driving and other alcohol-involved fatalities”. NLLEA consultant Steve Ernst presented
an overview of the source investigation toolkit developed
by the NLLEA through funding from the National Highway Traffic Safety Administration (NHTSA). Over 50
participants learned specific steps and protocols to use in
conducting a source investigation and discussed tactics to
employ when conducting a source investigation.
The NLLEA Conference Opening Ceremonies began
Wednesday afternoon, July 31, with the United States
National Anthem being sung by Phoenix Police Department’s Sergeant Shelley Munos followed by the Presentation of the Colors by the Phoenix Police Department Honor Guard. Phoenix Police Department Chief Daniel Garcia
shared opening comments about the important role liquor
law enforcement has played with his department and Arizona Department of Liquor Licenses and Control Director Alan Everett shared an overview of his department’s
initiatives and goals. The Opening Ceremonies concluded with a presentation by international keynote speaker
Detective Superintendent Patrick Widell of Stockholm,
Sweden sharing some of the challenges they face in alcohol law enforcement and strategies they have engaged to
prevent over-service, enforce minimum age purchase laws,
encourage responsible beverage service, and work with licensed establishments to reduce alcohol-related violence
and crime.
NLLEA members then attended the President’s Reception
at Aunt Chilada’s restaurant. The reception gave professionals in the field an opportunity to share best practices
with one another in an informal setting.

Clockwise from top: Presentation of the Colors by the Phoenix
Police Department Honor Guard; Phoenix Police Department
Chief Daniel Garcia speaks at the Opening Ceremonies; Officer
Jermaine Galloway of the Boise Police Department presenting
on dangerous and high-risk situations faced by liquor law
enforcement officers.

Workshops and Sessions

Thursday’s sessions began with a thought-provoking general session presented by Senior Officer Craig Miller of
the Arizona Department of Liquor Licenses and Control.
Officer Miller shared the approach to and findings of an
intensive investigation conducted by his department that
unveiled wrongful activity on all three levels of the Arizona three-tiered system. The session was followed by two
workshops, one presented jointly by the Washington State
Liquor Control Board and Las Vegas Metropolitan Police
Department focusing on using data to enhance enforcement efforts and the other presented by Boise Police Department’s Officer Jermaine Galloway on everyday dangers for liquor law enforcement officers.
Following the morning’s general session and workshops,
participants enjoyed luncheon speaker Richard M. Blau,
Chair of GrayRobinson’s Alcohol Industry Team, as he
presented on changing judicial views of due process and
new judicial precedents that influence liquor law enforcement. The luncheon was followed by NLLEA’s annual business meeting and NLLEA banquet.
On Friday, the Pennsylvania State Police Bureau of Liquor
Control Enforcement presented the steps their agency has
Continued on page 6
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Richard Blau, Chair of GrayRobinson’s Alcohol Industry Team,
presents at Thursday’s luncheon.

James A. Jones at the Annual Business Meeting.

taken to improve the quality of their enforcement, sharing
training and procedures they have implemented. Pennsylvania’s general session was followed by two workshops.
The Chief of the Bloomsburg Police Department, Leo
Sokoloski and members of the Phoenix Police Department
Drug Enforcement Bureau presented on strategies to build
successful neighborhood partnerships to ensure meeting
community enforcement needs. In the second workshop,
Investigator Corey Adams and Information Systems Manager Phil St. John of the Kentucky Alcoholic Beverage
Control discussed accessing data in real time to enhance
enforcement efforts. The closing general session was presented by Agent in Charge SuAnn Cook of the Ohio Investigative Unit and Officer Robert Sturgis and ABC Officer
Fred Alvarez of the Ontario Police Department, joined by
Omar Gonzalez of Reach Out. Their session discussed a
new trend in liquor law enforcement: synthetic drugs.

Beverage Control receiving the Liquor Law Enforcement
Agent of the Year Award; and the Arizona Department
of Liquor Licenses and Control receiving the Liquor Law
Enforcement Agency of the Year Award. The NLLEA also
presented a Service Award to the Arizona Department of
Liquor Licenses and Control for co-hosting the conference and to James Wilson for serving as the NLLEA Board
President from 2012-2013. (Check out the NLLEA Awards
page for more details.)

Annual Business Meeting

The Annual Business Meeting was held Thursday afternoon, with the membership voting to approve all business
conducted by the NLLEA Executive Board during the past
year. The members were updated on the cooperative agreement with the National Highway Traffic Safety Administration (NHTSA), the fiscal standing of the association,
and the past year’s communication initiatives. The membership then approved new members and elected Lieutenant James A. Jones Jr., Western Section Commander of the
Pennsylvania State Police Bureau of Liquor Control Enforcement, to the position of NLLEA Sergeant-at-Arms.

Immediate Past President Richard Cologie swore in the
2013-2014 NLLEA Board of Directors: President Frederick
Mahony, Vice President Joseph Cannon, Secretary/Treasurer Wesley Kuhl, Sergeant-At-Arms James Jones, and
Immediate Past President James Wilson.
The 27th Annual NLLEA conference provided quality
training and networking opportunities to liquor law enforcement professionals from across North America and
abroad. NLLEA thanks the presenters for their engaging
and informative sessions and looks forward to next year’s
conference. Stay tuned for information about the 28th Annual Conference to be announced soon. 

NLLEA Banquet

Thursday evening’s NLLEA Banquet began with a tribute
to fallen officers and a performance by the Arizona Police
and Fire Emerald Society Pipes and Drums. Dinner was
followed by a presentation of the annual NLLEA awards.
Award recipients included: Pennsylvania State Police Bureau of Liquor Control Enforcement receiving the Innovative Liquor Law Enforcement Program of the Year; Special
Agent Mark Scott of the Virginia Department of Alcoholic

NLLEA 2012-13 Past President Richard Cologie swears in
the 2013-14 NLLEA officers. From left: James Wilson, Past
President; James Jones, Sergeant at Arms; Wesley Kuhl,
Secretary/Treasurer; Joseph Cannon, Vice President; and
Frederick Mahony, President.
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NLLEA Partners with Dutch Colleagues
By James Wilson
NLLEA Immediate Past President
On September 19, 2013 the Dutch Institute for Alcohol
Policy (STAP) hosted a national conference on local licensing and enforcement in the city of Ede, Netherlands.
In recent years the NLLEA has partnered with STAP to
create networking opportunities and facilitate information sharing between American and European alcohol
enforcement professionals. For the second year in a row
STAP invited the NLLEA to present at an alcohol policy
and control conference. I had the privilege of representing the NLLEA at the STAP conference where I gave two
presentations on alcohol enforcement practices and strategies employed in the United States. The conference was
attended by about 225 participants, ranging from municipal supervisors to policy makers and regional project
coordinators. The first NLLEA presentation was an overview of alcohol enforcement in the United States. This

«

presentation was included as part of the opening plenary
and attended by all participants. The second presentation covered US enforcement strategies in greater detail.
This presentation was one of several workshops and attended by about 50 of the conference participants. Overall both presentations were extremely well received, and
there was a great deal of interest in US alcohol control
laws and enforcement practices. It was an honor to represent the NLLEA at this conference and share knowledge
and experiences that are essentially the fruit of all our
members’ work, ideas, and initiatives. Thank you for the
opportunity. 

New Research

False Identification Use Among College Students Increases the
Risk for Alcohol Use Disorder: Results of a Longitudinal Study
Arria, A. M., Caldeira, K. M., Vincent, K. B., Bugbee,
B. A., & O’Grady, K. E. (2013). False Identification Use
Among College Students Increases the Risk for Alcohol
Use Disorder: Results of a Longitudinal Study. Alcoholism: Clinical and Experimental Research.
Arria et al. explored the association between the use
of fake ID’s and risk for alcohol use disorders (AUD)
through a survey of 1,015 college students over 4 years.
Their survey found that false ID use in college is prevalent as 66% of students reported using a false ID, and
more women report using a false ID than men. Students
who use false IDs also report drinking alcohol frequently
and in high quantities and was indirectly associated with
risk of an alcohol use disorder: the more a student uses
a false ID, the more they drink. This pattern of false ID

use also predicts high risk drinking in the future, which
increases risk for an AUD.
False IDs allow underage students access to alcohol and
constitutes a major concern for public safety and health.
A number of policies to sanction use of false IDs were
recommended, including heightened enforcement of
sanctions against suppliers and manufacturers, confiscating false IDs, and enforcing sanctions against youth
who use them. If you would like a copy of this article,
please contact NLLEA at support@nllea.org. 
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Looking at the Law

“You bet we are strict in Minnesota!”
by Aidan J. Moore, JD*
On July 22, 2013, the Court of Appeals of Minnesota handed down their
opinion in the matter of State v. Rohan,
Minn: Court of Appeals 2013. The State
appealed the decision of the trial court
that dismissed the charges against a
bartender who sold alcohol to a minor
during a compliance check.

Issues
Issues on appeal included:
1.

Did the district court err in construing Minn. Stat. §
340A.503, subd. 2(1) (2010), to include an intent element?

2.

Did the district court err in holding that prosecuting
the respondent under Minn. Stat. § 340A.503, subd.
2(1), would violate her right to due process unless the
statute is read to include an intent element?

Facts of the Case
On November 14, 2011, respondent Stacy Marie Rohan
was working at a restaurant in Burnsville, Minnesota. Two
undercover police officers accompanied by a woman under the age of 21 sat in the bar area of the restaurant and
ordered beer. Respondent checked each person’s identification and then served beer to the underage woman. The
underage woman’s identification showed her correct age.
Respondent was charged with serving alcohol to an underage person, in violation of Minn. Stat. § 340A.503, subd.
2(1).
Respondent moved the district court for an order either invalidating the statute under the due-process clauses of the
United States and Minnesota constitutions or directing
that, to obtain a conviction, the state must prove that respondent intentionally violated the law. The district court
held that respondent could not be held strictly liable under
the statute without violating her due-process rights. It is-

sued an order requiring the state to prove that respondent
intentionally violated the statute.
The state then brought the present appeal, under Minn. R.
Crim. P. 28.04, subd. 1(1).

Courts Analysis
As a threshold matter, we consider whether the district
court’s order is immediately appealable. Under the Minnesota Rules of Criminal Procedure, the state may appeal
an adverse pretrial ruling. Minn. R. Crim. P. 28.04, subd.
1(1). But to obtain review, the state must “clearly and unequivocally” show that the order will have a “critical impact” on the state’s case. State v. Scott, 584 N.W.2d 412, 416
(Minn. 1998) (quotation omitted). Upon such a showing,
this court may proceed to determine whether the pretrial
ruling was erroneous. Id.
Requiring the state to prove intent to violate the statute at
issue here clearly and unequivocally has a critical impact
on the state’s case. The district court’s ruling would require
the state to prove an element of the offense that does not
appear on the face of the statute. The state has satisfied
the critical-impact requirement, and we may consider the
present appeal. See State v. Zais, 805 N.W.2d 32, 36 (Minn.
2011) (instructing that critical impact exists when district
court’s order “significantly reduces the likelihood of a successful prosecution”) (quotations omitted).
Having concluded that this pretrial appeal is proper, we
turn to the substantive issues raised by the state. Because
respondent’s constitutional argument is contingent on our
determination of whether Minn. Stat. § 340A.503, subd.
2(1), includes an intent requirement, we first address the
statutory-interpretation issue. See Rickert v. State, 795
N.W.2d 236, 240 (Minn. 2011) (“Generally, we will not address a constitutional issue if there is another basis upon
which the case can be decided.”).

Continued on page 9
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Looking at the Law - continued from page 8

I. Serving alcohol to underage persons is a strict-liability
crime in Minnesota.

“Mens rea is the element of a crime that requires `the defendant know the facts that make his conduct illegal.’” Id.
at 818 (quoting Staples v. United States, 511 U.S. 600, 605,
114 S. Ct. 1793, 1796-97 (1994)). “Statutes that dispense
with mens rea and `do not require the defendant to know
the facts that make his conduct illegal’ impose strict criminal liability.” Id. (quoting Staples, 511 U.S. at 606, 114 S. Ct.
at 1793).

last resort has construed the language of a law, the legislature in subsequent laws on the same subject matter intends
the same construction to be placed upon such language.”
Minn. Stat. § 645.17 (2012); see also Minn. Stat. § 645.16
(2012) (when interpreting legislative intent, this court may
look to “the former law, if any, including other laws upon
the same or similar subjects”). Similarly, when the legislature fails to amend a statute that has been interpreted by
the supreme court, the legislature is deemed to have acquiesced to that interpretation. See Engquist v. Loyas, 803
N.W.2d 400, 406 (Minn. 2011) (stating that, because legislature did not amend statute in response to supreme court’s
interpretation, “we assume that the Legislature has acquiesced in our interpretation”); State, Dep’t of Pub. Safety
v. Ogg, 310 Minn. 433, 436, 246 N.W.2d 560, 562 (1976)
(stating that legislature’s failure to amend statute following
interpretation despite “several” intervening legislative sessions suggests acquiescence). Here, the interpretation to be
given to Minn. Stat. § 340A.503, subd. 2(1), is supplied by
the history of the statute and the caselaw construing it.

Relying on United States Supreme Court precedent disfavoring offenses that do not require mens rea, the Minnesota Supreme Court has stated that it is “guided by the
public policy that if criminal liability, particularly gross
misdemeanor or felony liability, is to be imposed for conduct unaccompanied by fault, the legislative intent to do
so should be clear.” State v. Neisen, 415 N.W.2d 326, 329
(Minn. 1987). The court has thus instructed that, except
with respect to statutes creating public-welfare offenses,
“some positive indication of legislative intent is required
to dispense with mens rea.” Ndikum, 815 N.W.2d at 818-19
(citing Staples, 511 U.S. at 620, 114 S. Ct. at 1793). Applying
this principle, the Minnesota Supreme Court has read intent elements into statutes imposing gross-misdemeanor or
felony liability for possessing firearms or other weapons in
certain locations. Ndikum, 815 N.W.2d at 822 (possession
of a pistol in public); In re Welfare of C.R.M., 611 N.W.2d
802, 810 (Minn. 2000) (possession of a knife at school).

The sale of liquor to underage persons has been illegal in
Minnesota for 141 years.[2] On March 4, 1872, the state
legislature enacted a statute providing that “[i]t shall be
unlawful for any person to sell, give, barter, furnish, or
dispose of . . . fermented or malt liquors . . . to any minor
person, pupil or student . . ., or habitual drunkard.” 1872
Minn. Laws ch. 41, § 11, at 127-28 (codified as amended at
Minn. Gen. Stat. ch. 16, § 10 (1878)). Several years later, in
a case involving the sale of liquor to a “habitual drunkard,”
the supreme court was called on to determine whether intent was an element of the statute. See State v. Heck, 23
Minn. 549, 550 (1877). The supreme court held that it was
not. Id. The court stated that “when, without reference to
intent, the statute forbids the doing of an act in certain circumstances, and a party is under no obligation to do it, . .
. if he does the forbidden act he violates the law, irrespective of his knowledge or ignorance of the circumstances
mentioned.” Id.

Were we addressing the issue raised in this case as a matter
of first impression, our analysis would properly begin with
an application of the principles enunciated in the supreme
court’s recent decision in Ndikum to determine whether
intent is a required element of a violation of Minn. Stat. §
340A.503, subd. 2(1).[1] But when the supreme court has
already construed a statute, this court is bound by that interpretation. Jendro v. Honeywell, Inc., 392 N.W.2d 688,
691 n.1 (Minn. App. 1986), review denied (Minn. Nov. 19,
1989). Moreover, we must presume that “when a court of

After Heck, the statute governing alcohol sales to underage
persons was understood to impose strict liability. In 1936,
the Minnesota Attorney General was asked what precautions a business could take to avoid liability under the law.
Minn. Op. Att’y Gen. No. 302 (1936), cited in Neisen, 415
N.W.2d at 328. The attorney general responded that, “[r]
egardless of the precaution taken, if a sale was made to
a customer under the age of 21 years the seller would be
guilty of violation of this statutory provision.” Id.

The district court concluded that the legislature did not intend for Minn. Stat. § 340A.503, subd. 2(1), to impose strict
criminal liability. Determining the presence or absence of
an intent, or mens rea, element in a criminal statute calls
for statutory interpretation. United States v. Balint, 258
U.S. 250, 251-52, 42 S. Ct. 301, 302 (1922). Statutory interpretation is a question of law and is reviewed de novo. State
v. Ndikum, 815 N.W.2d 816, 818 (Minn. 2012).

Continued on page 10
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During the century following the Heck decision, the legislature amended the statute governing underage alcohol
sales multiple times. See, e.g., 1947 Minn. Laws ch. 87, §
1; 1949 Minn. Laws ch. 415, § 1; 1953 Minn. Laws ch. 483,
§§ 1, 2. But none of the amendments added an intent requirement. In 1957, the legislature amended the statute to
provide an affirmative defense, known as the “carding defense,” which excused from criminal liability sellers who
could prove that they made a good-faith attempt to determine that a buyer was of age. See 1957 Minn. Laws ch. 823,
§ 1, at 1164-65 (codified at Minn. Stat. § 340.942 (1957)).
Importantly, this defense would have been unnecessary if
the state carried the burden to prove that a defendant knew
that the buyer was underage.
In 1985, the legislature cleared the board, repealing the
then-existing statute and replacing it with Minn. Stat. §
340A.503. See 1985 Minn. Laws. ch. 305, art. 13, § 1. The
newly codified version omitted the affirmative-defense
provision, but added a provision governing the methods
by which a purchaser’s age could be proved. Neisen, 415
N.W.2d at 328-29 (citing Minn. Stat. § 340A.503 (1986)).
In Neisen, decided 100 years after Heck, the supreme
court held that the recodified statute was ambiguous and
concluded that, despite the omission of the affirmativedefense language, the legislature intended to preserve the
carding defense. 415 N.W.2d at 329. In so holding, the
court expressly reinforced its holding in Heck, stating that
“the state does not have to prove the defendant knew the
purchaser was underage” in order to prove a violation of
the statute prohibiting alcohol sales to underage persons.
Id. at 328-329.[3]
The legislature has amended Minn. Stat. § 340A.503 more
than once since Neisen. See, e.g., 1989 Minn. Laws ch. 301,
§ 14; 1990 Minn. Laws ch. 602, art. 5, §§ 2-4; 1991 Minn.
Laws ch. 68, § 1. But like other amendments following
Heck, none of the legislative amendments since Neisen has
introduced an intent element. In fact, in 1989, the legislature amended the statute to once again include an express carding defense, which, as we note above, would not
be necessary if the statute included an intent requirement.
See 1989 Minn. Laws ch. 301, § 14. Neisen’s statements on
the issue of intent remain the law, and we are bound by the
supreme court’s interpretation of the statute. Jendro, 392
N.W.2d at 691 n.1. The district court’s holding that Minn.
Stat. § 340A.503, subd. 2(1), is not a strict-liability crime is
contrary to long-standing precedent and is erroneous.

II. The due-process requirements of the United States
and Minnesota constitutions do not require that criminal statutes include an intent element.
The district court held that respondent’s right to due process would be violated if Minn. Stat. § 340A.503, subd. 2(1),
is construed to impose strict criminal liability. The constitutionality of a statute is a question of law, subject to de
novo review. In re Conservatorship of Foster, 547 N.W.2d
81, 84-85 (Minn. 1996).
Both the Minnesota and federal constitutions prohibit
the state from depriving a criminal defendant of “life, liberty or property without due process of law.” U.S. Const.
amend. XIV, § 1; Minn. Const. art I, § 7. Minnesota is “free
to interpret the Minnesota Constitution as affording greater protection . . . than the United States Constitution,” but
our courts “`will [not] cavalierly construe our constitution
more expansively than the United States Supreme Court
has construed the federal constitution.’” State v. Askerooth, 681 N.W.2d 353, 361-62 (Minn. 2004) (quoting State
v. Fuller, 374 N.W.2d 722, 726-27 (Minn. 1985)). It is well
established that the due-process clause of the Minnesota
Constitution does not extend greater protection against
governmental interference than the Due Process Clause of
the Fourteenth Amendment. Kahn v. Griffin, 701 N.W.2d
815, 826 (Minn. 2005) (citing Anderson v. City of St. Paul,
226 Minn. 186, 190, 32 N.W.2d 538, 541 (1948)). But see
State v. Guminga, 395 N.W.2d 344, 349 (Minn. 1986)
(striking down a statute “specifically and exclusively” under Minn. Const. art I, § 7, while expressing confidence
that the United States Supreme Court would take the same
action under the Fourteenth Amendment).
The state’s police power encompasses those “powers of
government inherent in every sovereignty.” Nebbia v. New
York, 291 U.S. 502, 524, 54 S. Ct. 505, 510 (1934) (quotation
omitted). An act criminalizing the sale of liquor to minors
is an exercise of police power. State v. Shevlin-Carpenter
Co., 99 Minn. 158, 166-67, 108 N.W. 935, 938 (1906), aff’d,
218 U.S. 57, 30 S. Ct. 663 (1910); see also Anderson, 226
Minn. at 190-91, 32 N.W.2d at 541 (stating that “[s]elling
intoxicating liquor for use as a beverage is a mere privilege
subject to the police power of the state” and describing the
broad authority of the government to regulate and even
prohibit the sale of alcohol).
A state may invoke its police power to enact a criminal
statute that does not include an element of intent without
violating due process. Balint, 258 U.S. at 252, 42 S. Ct. at
Continued on page 11
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302; see also Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1,
15, 111 S. Ct. 1032, 1041 (1991) (“[I]mposing such liability is
not fundamentally unfair and does not in itself violate the
Due Process Clause.”).
In Shevlin-Carpenter Co., the Minnesota Supreme Court
was asked to declare invalid under state and federal dueprocess provisions a statute establishing a strict-liability
felony and a civil penalty for harvesting lumber from stateowned land without a valid license. 99 Minn. at 160-61,
108 N.W. at 935. The court held that the provision was a
constitutional exercise of police power and expressly compared it “to the statutes prohibiting the sale of liquor to
minors” and other strict-liability offenses. Id. at 166-67,
103 N.W. at 938. It held that “[i]n so dispensing with the
wrongful intent, the Legislature violated no constitutional
right of the citizen, and the statute must be enforced.” Id.
at 167, 103 N.W. at 938. The United States Supreme Court
affirmed and referred to the examples of valid exercises of
police power that the Minnesota Supreme Court had enumerated. Shevlin-Carpenter Co. v. Minnesota, 218 U.S.
57, 69-70, 30 S. Ct. 663, 666-67 (1910). The Supreme Court
noted that, while “such legislation may, in particular instances, be harsh, . . . this court cannot set aside legislation
because it is harsh.” Id. at 70, 30 S. Ct. at 667.
Here, the district court cited a number of state and federal decisions for the proposition that due process requires
criminal intent to be imputed in a statute that is silent on
the issue. Our review of those cases shows that they were
not decided on due-process grounds but rather as matters
of statutory interpretation. They do not, therefore, support
the district court’s ruling that respondent’s due-process
rights would be violated if Minn. Stat. § 340A.503, subd.
2(1), imposes strict criminal liability. See, e.g., Staples v.
United States, 511 U.S. 600, 605, 114 S. Ct. 1793, 1796-97
(1994) (“[W]e have long recognized that determining the
mental state required for commission of a federal crime
requires `construction of the statute and . . . inference of
the intent of Congress.’” (quoting Balint, 258 U.S. at 253,
42 S. Ct. at 302)); Ndikum, 815 N.W.2d at 818; C.R.M., 611
N.W.2d at 805.
Respondent also argues that the statute violates due process under Guminga, 395 N.W.2d at 349. Guminga struck
down a statute imposing vicarious strict liability on a business owner when an employee sold alcohol to an underage
person. In doing so, the Supreme Court noted that “it is a
deterrent enough that the employee who sells to the minor
can be charged under the statute and that the business is

subject to fines or the suspension or revocation of license.”
Guminga held that “no one can be convicted of a crime
punishable by imprisonment for an act he did not commit, did not have knowledge of, or give express or implied
consent to the commission thereof.” Guminga is not applicable here. This case involves the application of direct,
not vicarious, strict liability. Respondent herself allegedly
committed the act for which she may be convicted. Furthermore, Guminga indicated that “the employee who
sells to the minor” could be charged under the statute. The
state alleges that respondent is such an employee. The district court erred in holding that respondent’s right to due
process required it to read an element of intent into Minn.
Stat. § 340A.503, subd. (2)(1).

Conclusion
The state may create strict-liability crimes without violating the due-process clauses of the United States and Minnesota constitutions. The prohibition on the sale of alcohol
to underage persons is such a crime. The district court’s
holding to the contrary was error.
Chief Judge Johnson wrote a lengthy dissenting opinion
not contained in this newsletter. The reader may review
the opinion by accessing the case online.
Footnotes:

[*] Retired judge of the Minnesota Court of Appeals, serving by appointment pursuant to Minn. Const. art. VI, § 10.
[1] Under that analysis, statutes that are silent on the issue of intent are
presumed to require proof of mens rea unless they create public-welfare
offenses. Ndikum, 815 N.W.2d at 819-20. We question whether Minn.
Stat. § 340A.503 is “silent” on the issue of intent, particularly given
the legislature’s inclusion of the carding defense, which would not be
necessary if the state were required to prove intent as an element of the
offense. We need not resolve this issue, however, because we conclude
that our decision in this appeal is controlled by existing Minnesota
Supreme Court precedent.
[2] Before 1872, the parent of a minor could provide a tavern keeper
with written notice that the minor was not to be served alcohol, and
the service of alcohol to the minor after such notice was a crime. Minn.
Gen. Stat. ch. 16, § 10 (1866).
[3] At oral argument, respondent argued that this language in Neisen
is dictum. But absent strict liability, there would have been no need for
the supreme court to find an implied carding defense. Therefore, the
supreme court’s assertion that the statute did not require a showing
of intent was necessary to its holding and was not dictum. See State v.
Misquadace, 629 N.W.2d 487, 490 n.2 (Minn. App. 2001) (“Dictum is
a statement in an opinion that could have been eliminated without impairing the result of the opinion.”), aff ’d, 644 N.W.2d 65 (Minn. 2002).
[1] I am mindful of the possibility that Ndikum, despite its fulsome
analysis, contains only a partial explication of Minnesota law concerning public-welfare offenses. One leading commentator has identified
seven factors that have been applied by American courts in determining whether criminal liability may be imposed without proof of mens
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rea. Wayne R. LaFave, Criminal Law § 5.5(a), at 290-93 (5th ed. 2010).
Among them is the “severity of the punishment provided for the crime.”
Id. at 290-91. It does not appear that the supreme court has adopted
any significant number of the other factors. But even if other factors are
relevant under Minnesota law, there is reason to believe that severity of
punishment would remain an important, nearly determinative factor.
The United States Supreme Court took that approach in Staples for
purposes of federal criminal law, see 511 U.S. at 616-19, 114 S. Ct. at
1802-04, and the Minnesota Supreme Court found that part of Staples
to be persuasive, see Ndikum, 815 N.W.2d at 822; C.R.M., 611 N.W.2d
at 806-07.
[5] The ABC Board takes no position on the constitutional challenge of
KRS 241.075(2).

* Aidan Moore served as NLLEA President from 2003-2004.
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